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Tips From the Bench

News from the Courthouse

by Jeffrey Bowersox
Court Liaison Committee

In August I was sitting in our 
campsite at the Three Sisters 
Wilderness Area when the 
thought came to me - handling 
a case in the right way is a lot 
like a successful backpacking 
trip. Both involve anticipating 
lots of details. Both require you 
to focus on the macro level and 
the micro level. You must be able 
to see the big picture as well as 
the picky details. Realizing that I 
was nearing my deadline for my 
Tips From The Bench column, I 
decided to reduce my thoughts 
to writing and here they are:

Go Ultralight. The key to 
making it through a long 
backpacking trip is to use 
the ultralight approach. In 
law when you get to the trial 
or hearing, you also must 
lighten up. Cut to the chase. 
Get rid of quantity and go for 
the quality evidence which 
will allow you to present the 
winning theme. Reduce the 
number of exhibits and cut 
loose unnecessary witnesses.

Stay Away From Poisonous 
Plants. You need to stay 
healthy when you are deep in a 
wilderness area if you hope to 
make it out safely. Successfully 
handling a case means avoiding 
big mistakes. In situations like 
cross examination it is easy 
to have things blow up on 
you. Lawyers do best when 
they remember the two basic 
purposes of cross examination: 
#1 Minimize the credibility 
of the opposing witness; #2 
Use the other side’s witness to 
establish elements of your own 
case. And also remember that 
the best cross examination is 
usually the shortest.

Set Up Camp In The Best 
Place. It only takes a few times 
of pitching your tent on a slope 
or right next to a churning 
stream to realize that you do 
not want to wake up rolling 
down a hill or all wet. Choice 
of forum for your case can be 

filing attempts at settlement or 

you start has a lot to do with 
where you finish.

Take A Guide With You Into 
Dangerous Places. We once 
did a sea kayaking camping 
adventure in a remote fjord in 
Alaska. It went well because 
we had along a professional 
guide. In the big case consider 
getting assistance from a pro. 
If the area of the law is new to 
you, think about bringing in 
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expert help. To determine the 
best way to present your case 
you may want to get help from 
a trial consultant and have a 
focus group.

Don’t Get Between A Mother 
Bear and Her Cubs. In the 
wilderness you must use 
caution if you confront a wild 
animal. Remember that the 
judge, the jury and opposing 
counsel have feelings that can 
be triggered by your words 
and conduct. If you aggravate 
them you do so at your own 
peril. Be professional and 
work hard to keep the lines of 
communication open.

Know Which Way You Are 
Going. You need to know 
where you are going or you will 
get lost. Hike with a compass, 
map and a GPS. In handling 
a case, your settlement figure 
needs to adjust to the totality 
of circumstances that you face 
at every stage. At trial, if your 
case is going down in flames 
– this had better be reflected 
in the settlement number you 
give to the other side. Always 
exchange settlement numbers 
on the eve of the trial.

Bring Along “The 
Essentials.” In the 1930s, The 
Mountaineers, a Seattle-based 
organization for outdoor 
adventurers, came up with a 
list of 10 essentials which must 
be in your pack to have a safe 
trip. When you head into a 
jury trial or arbitration you also 
need essentials. Here is my list 
of the 10 essentials that trial 
attorneys need as they head 
into battle: 1) Verdict form; 2) 
Jury Instructions; 3) Trial Brief; 
4) Voir Dire plan; 5) Opening 
Statement outline; 6) Direct 
Examination outlines; 7) Cross 
Examination plans; 8) Final 
Argument outline; 9) Law of 
evidence references; and 10) 
Strategy for settlement during 
trial.

Plan for All Kinds of Weather. 
Especially in Central Oregon 
the weather can fluctuate 
between extremes and change 
suddenly. You need clothing 
and equipment to handle 
whatever Mother Nature 
throws at you. Given Oregon’s 
honored “trial by ambush” 
even in arbitration hearings, 
a lawyer must anticipate and 
be ready to deal with a wide 
variety of circumstances.

Today most cases settle before 
trial, but you can never be sure 
which ones. Be prepared! Continued on page 11

Family Court Report

Judge McKnight, Chief Judge 
of Family Court, was present to 
give the committee an overview 
of the Family Court. The court 
is comprised of 10 elected 
judges and four referees and 
manages all domestic relations, 
juvenile, probate, mental health 
and misdemeanors involving 
domestic violence. A few 
highlights: the department has 
a “flypaper” rule. Once a family 
is in front of a judge for an 
hour or more of hearing time, 
that family belongs to the judge 
“forever.” This allows continuity 
and a good understanding of 
the family’s challenges and an 
opportunity for more consistent 
and effective judicial assistance. 
Each judge has approximately 
200 probationers to supervise 
and retains approximately 200 
families for all proceedings 
in juvenile matters. Trials are 
booked approximately three to 
four months out. Resources for 
the public include Oregon Law 
Help, the OSB and of course 
the excellent staff at the counter 
in Room 211. However, with 
budget cuts, the Room 211 
counter staff is a much more 
limited resource than the court 
would like. Another resource 
is the very helpful Multnomah 
County Family Court webpage:
http://courts.oregon.gov/
Multnomah/General_Info/
Family/pages/familyhome.aspx

Judge McKnight reported 
that the family court is working 
with the bar regarding family 
law court services in East 
County. Currently, Senior 
Judge Kristena LaMar is sitting 
each Friday in the East County 
Courthouse (ECC) hearing 
domestic relations trials. Her 
service ends this year. With the 
conclusion of Judge LaMar’s 
senior judge service, there is a 
need for a replacement family 
court presence at that facility 
starting in 2014. She said that 
the family court is planning 
to make ex parte available two 
days a week in East County, 
and will try to use parties’ 
residence addresses to identify 

hearings to set at the ECC to 
make the most effective use of 
the facility for the residents in 
eastern Multnomah County.

With regard to Senior Judge 
LaMar, Judge McKnight added, 
she also performed settlement 
conferences. There is a need for 
new resources to fill that gap as 
well. Judge McKnight hopes to 
have assistance in this regard 
from the family law bar. 

Judge McKnight explained 
that the family court has 
been using the internet based 
TurboCourt service Family 
Abuse Prevention Act restraining 
orders for the past year. This 
program, in partnership with the 
City of Portland, was developed 
as a pilot project and now has 
been designated to become 
a part of the Oregon eCourt 
program and it is going statewide 
in the near future, along with 
other forms for use by the self-
represented litigant.

Presiding Judge Update & 

Appreciation for the MBA 

and Bar

Judge Waller said that the 
unexpected passing of attorney 
James Britt has been a warning 
to us all about the importance 
of letting people know how 
much you appreciate them; an 
opportunity that was missed 
with James’ untimely death. 
In recognition of this, she 
said she is taking time to tell 
people how much value they 
add to her life personally and 
professionally. Judge Waller 
expressed her appreciation of the 
bar in Multnomah County and 
for the MBA for the culture of 
contribution, collaboration and 
professionalism that the attorneys 
and the MBA have fostered in this 
county. Multnomah County is a 
nationally recognized circuit court, 
and a large part of that success is 
due to the legal culture that exists 
here that models cooperation, 
tolerance and generosity in our 
professional relationships and 
service to our community. 

Arbitration Program an 
Example of Service
Judge Waller said that the circuit 
court’s arbitration program 
is a good example of the bar 

supporting the court system.  
She noted that approximately 
1,700 cases are assigned to 
arbitration in Multnomah 
County each year; 600 go to 
entry of an arbitration award; 
about 160 per year appeal the 
award; and, of the appeals, 
about 70 a year go to jury trial. 
Multnomah County’s attorney-
arbitrators are providing an 
essential public service in 
bringing the majority of these 
cases to an early resolution, 
while the opportunity remains 
for a disposition by jury trial 
for the parties.

Oregon eCourt Implementation 
and Jury Trials
Judge Waller emphasized 
there will be jury trials 
during the Oregon eCourt 
implementation. The court will 
continue to set jury trials in 
March, April and May, 2014. 
Judges will be available and jury 
trials be sent out. The court will 
control the number of cases set 
for trial in this time period and 
those set should expect to be 
assigned out.

East County Courthouse
Judge Waller said that the 
court wants to demonstrate 
capacity use of the courthouse. 
The 2010-12 staffing reductions 
have limited the ability to add 
administrative services, but 
judges can still be available to 
conduct hearings in that facility 
as the need arises. She is meeting 
with the attorneys practicing in 
the East County on November 
14, to discuss this issue and to 
develop a priority list of court 
functions which would be most 
helpful to them.

Reporting Settled Cases
Settled cases should be 
promptly reported to presiding 
and/or calendaring. Because 
of inadequate staff funding, a 
dismissal notice may not be 
entered prior to call. Presiding 
would benefit from knowing in 
advance that cases have been 
resolved.

Confirmation Cards and 
eFiling of Proposed Orders 
Judge Waller noted that the 
SLR 5.055, confirmation cards, 
will become unnecessary when 
Oregon eCourt’s eFiling is able 


