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FILING FEES
in the
Supreme Court and Court of Appeals
of the State of Oregon

FILING FEES

The Oregon Legislature may modify filing fees between publication dates of the Oregon Rules of
Appellate Procedure. Confirm current filing fees on the Judicial Department's website, currently
the following page:

<https://www.courts.oregon.gov/courts/appellate/rules/Pages/cases.aspx>

Xiil
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1. GENERAL RULES

Rule 1.05
SCOPE OF RULES

These rules apply to all proceedings in the Supreme Court and Court of Appeals.

Rule 1.10
CITATION TO APPELLATE RULES;
EFFECTIVE DATE;
TEMPORARY AMENDMENTS AND RULES

@ These rules shall be cited as ORAP.

@) The effective date of any amendment to or new rule of the Oregon Rules of
Appellate Procedure shall be January 1 of the year following the adoption of the amendment or
new rule. The rules as amended shall apply to any thing filed or time period commenced in the
appellate courts on or after the effective date of the amendment or new rule. The superseded
rules shall apply to any thing filed or time period commenced in the appellate courts before the
effective date of any amendment or new rule.?

(3) Notwithstanding subsection (2) of this rule, the appellate courts may adopt one or
more temporary rules or temporary amendments to existing rules. Unless otherwise indicated in
the order adopting the temporary rule or temporary amendment, the effective date of the rule or
amendment shall be the date of the order, and the rule or amendment shall expire on the effective
date of the next regularly adopted amendments to the Oregon Rules of Appellate Procedure.?

1 These rules were last regularly amended effective January 1, 2019.

2 A temporary new rule or temporary amendment to an existing rule will be published in the
Oregon Appellate Courts Advance Sheets and on the Oregon Rules of Appellate Procedure page
on the Judicial Department's website:
<https://www.courts.oregon.gov/courts/appellate/rules/Pages/orap.aspx>

Rule 1.15
TERMINOLOGY

1) Headings in these rules do not in any manner affect the scope, meaning, or intent
of the rules.

@) Singular and plural shall each include the other, where appropriate.

3 In these rules, unless expressly qualified or the context or subject matter


https://www.courts.oregon.gov/courts/appellate/rules/Pages/orap.aspx

otherwise requires:

@ "Administrator” means the Appellate Court Administrator or, as
appropriate, the Appellate Court Administrator's designee.*

(b) "Agreed narrative statement” means the parties' stipulated account of
proceedings in lieu of a transcript or audio record.

(©) "Appeal” includes judicial review.

(d) "Appearing jointly" refers to two or more parties who together file single
documents.

(e) "Appellant™ means a party who files a notice of appeal or petition for

judicial review.

()] "Appellate court” means the Supreme Court, Court of Appeals, or both, as
appropriate.

(9) "Appellate judgment” shall have the meaning set out in ORAP
14.05(1)(a).

(h) "Audio record" means the record of oral proceedings before a trial court or
agency made by electronic means and stored or reproduced on audiotape or compact disc.

M "Business day" means Monday through Friday excluding legal holidays.
() "Cassette” means the cartridge containing the audio or video recording.
(k) Q) "Conventional filing" means the delivery of a paper document to

the Administrator for filing via the United States Postal Service, commercial
delivery service, or personal delivery.

(i) "Conventional service" means the delivery of a copy of a
document on another person via the United States Postal Service, commercial
delivery service, or personal delivery.

M "Cross-appellant™ means a party, already a party to an appeal, who files an
appeal against another party to the case.

(m)  "Cross-respondent™ means a party who is adverse to a cross-appellant.

(n) "Decision” shall have the meaning set forth in ORAP 14.05(1)(b).

(o) "Domestic relations case" includes but is not necessarily limited to these
kinds of cases: dissolution of marriage, dissolution of domestic partnership, filiation,



paternity, child support enforcement, child custody, modification of judgment of
dissolution of marriage or domestic partnership, and adoption.

(p) "Judgment"” means any judgment document or order that is appealable
under ORS 19.205, ORS chapter 138, or other provision of law.

()] "Legal advisor" means an attorney in a criminal case assisting a defendant
who has waived counsel, as provided in ORS 138.504(2).

n "Notice of appeal™ includes a petition for judicial review and a notice of
cross-appeal.

(s) "Optical disk™ means compact disk (CD), digital versatile disk (DVD), or
comparable medium approved by the Administrator for use in filing an electronic version
of a transcript or other part of a trial court or agency record.

(® "Original” in reference to any thing to be served or filed shall mean the
thing signed by the appropriate attorney or party and submitted for filing.

(w "Out-of-state attorney" means an attorney admitted to the practice of law
in another jurisdiction, but not in Oregon, who appears by brief or argues the cause under
ORAP 6.10(4) or ORAP 8.10(4).

(v) "Petitioner" means a party who files a petition.
(w)  "Respondent" means the party adverse to an appellant or a petitioner.

x) "Transcript" means a typewritten, printed, or electronic transcription of
oral proceedings before a trial court or agency.

(y)  "Trial court" means the court or agency from which an appeal or judicial
review is taken.

(2) "Video record" means the audio and visual record of proceedings before a
trial court or agency made by electronic means and stored or reproduced on videotape or
compact disc.

! See ORS 8.120 regarding duties of the State Court Administrator to act as court administrator
for the Supreme Court and Court of Appeals, and authority of the State Court Administrator to
delegate powers, by written designation, to officers and employees of the Oregon Judicial
Department. Effective January 11, 2018, the State Court Administrator delegated, by written
designation, to the current Appellate Court Administrator the duties to act as court administrator
for the Supreme Court and Court of Appeals.
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Rule 1.20
ADMINISTRATIVE AUTHORITY TO REFUSE FILINGS;
SANCTIONS FOR FAILING TO COMPLY WITH RULES;
WAIVER OF RULES

1) The Administrator may refuse to file any thing delivered for filing that does not
comply with these rules or applicable statutes.

(@) The court on its own motion or on motion of a party may strike, with or without
leave to refile, any brief, excerpt of record, motion or other thing that does not conform to
applicable statutes or these rules.

(3) If a party responsible for causing a transcript to be prepared and filed fails to do
S0, after notice and opportunity to cure the default, the court may direct that the appeal proceed
without the transcript. If the court directs that the appeal proceed without the transcript and the
party is the appellant, the appellant shall file a statement of points relied on.t

4) The court on its own motion or on motion of a party may dismiss an appeal for
want of prosecution if:

@) the appellant has failed to comply with applicable statutes or these rules;

(b) fourteen days' notice of the noncompliance has been given to each
attorney of record and to parties not represented by counsel; and

(©) the court has not received a satisfactory response to the notice.
(5) For good cause, the court on its own motion or on motion of any party may waive

any rule.

1 See ORS 19.250(1)(e).

Rule 1.25
COMPUTATION OF TIME

1) In computing any period of time prescribed or allowed by these rules or order of
the court, the day of the act, event, or default from which the designated period of time begins to
run shall not be included. The last day of the period so computed shall be included, unless that
day is a Saturday, a legal holiday (including Sunday), or a day or part of a day on which the court
is closed for the purpose of filing documents, closed to the extent ordered by the Chief Justice, or
closed before the end of normal working hours during which documents may be filed. In any of
those events, the period runs until the end of the next day the court is open.

@) When the period of time prescribed or allowed relates to serving a public officer


https://www.oregonlaws.org/ors/19.250

or filing a document at a public office, and if the last day falls on a day when that particular
office is closed before the end of or for all of the normal work day, the last day shall be excluded
in computing the period of time within which service is to be made or the document is to be
filed, in which event the period runs until the close of office hours on the next day the office is
open for business.

(3) When a party intends to file by mail a brief or other thing, other than a notice of
appeal or other document subject to ORS 19.260, and the brief or other thing is due on a date that
all local United States Postal Service facilities unexpectedly are closed in whole or in part, the
party filing the brief or other thing shall have until the next day that United States Postal Service
facilities are open to file the brief or other thing.

4) As used in this rule, "legal holiday" means legal holiday as defined in ORS
187.010 and ORS 187.020.

5) The normal work day of the Appellate Court Records Section is 8:00 a.m. to 5:00
p.m.

See ORS 174.120 and ORCP 10 A.

Rule 1.30
LITIGANT CONTACT INFORMATION

1) In these rules, "litigant contact information” means the name, bar number,
address, telephone number, and email address of the attorney(s) for each party, identifying the
party or parties appearing jointly that each attorney represents, and the name, mailing address,
and telephone number of each self-represented party.

(@) If, pursuant to law or order of the court, a party's address or telephone number, or
both, are not subject to public disclosure, the party submitting a document for filing must provide
alternative contact information that the Administrator may make available for public inspection
and for purpose of service under ORAP 1.35(2). The Administrator will not make the party's
actual telephone number or address available for public inspection.

Rule 1.32
OUT-OF-STATE ATTORNEY AND SELF-REPRESENTED PARTY
CONTACT INFORMATION: CHANGES IN CONTACT INFORMATION FOR
ATTORNEY, OUT-OF-STATE ATTORNEY, AND SELF-REPRESENTED PARTY

1) An out-of-state attorney who appears by brief or argues the cause under ORAP
6.10(4) or ORAP 8.10(4) and any self-represented party must provide the court with the address
for that attorney or party.
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@) An out-of-state attorney also may consent to receive court notifications by
email by providing an email address to the court.

(b) A self-represented party who consents to receive court notifications by
email must provide the court with an email address and

() include a statement of consent to receive electronic notifications
from the court in the party's initial filing in the cause; or

(i) file a notice of consent to receive electronic notifications from the
court.

(© A self-represented party who has consented to receive electronic
notifications from the court under paragraph (b) of this subsection may revoke that
consent by notifying the court that the party's email address should no longer be used and
that all court notifications should be sent to the party by conventional mail.

(d) An out-of-state attorney or self-represented party who provides the court
with an address or email address under subsection (1) of this rule must notify the court of
a change of address or email address.!

@) If an attorney for a party files a change of address with the Oregon State Bar or if
an out-of-state attorney or a self-represented party notifies the court of a change of mailing or
email address in writing or otherwise, the attorney or party must inform all other parties to the
cause of the change or mailing or email address within seven calendar days.

1 See also ORAP 16.10(2)(a)(V), regarding updated email address for an Oregon State Bar
member who is a registered user of the appellate electronic filing system.

Rule 1.35
FILING AND SERVICE

1) Filing
@ Filing Defined: Delivery, Receipt, and Acceptance

() A person intending to file a document in the appellate court must
cause the document to be delivered to the Appellate Court Administrator.

(i) Delivery may be made as follows and otherwise as provided under
subsection (2) of this rule:

(A)  Unless an exception applies under ORAP 16.30 or ORAP
16.60(2), an active member of the Oregon State Bar must deliver any



document for filing using the appellate courts' eFiling system.?

(B)  Any other person must file any document in conventional
form, by delivering the document via U.S. Postal Service or commercial
delivery service to the Appellate Court Administrator, Appellate Court
Records Section, 1163 State Street, Salem, Oregon 97301-2563 or in
person to the Appellate Court Administrator, Appellate Court Records
Section, 2850 Broadway St NE, Salem, Oregon 97303-6500.

(it)) ~ The Administrator or the Administrator's designee must endorse
upon any document delivered for filing the day and month, and the year the
Administrator received the document.

(iv)  Filing is complete when the Administrator has accepted the
document. Except as otherwise provided by law or these rules, when the
Administrator has accepted a document for filing, the filing date relates back to
the date the Administrator received the document for filing.

(v) A correction to a previously filed document must be made by filing
the entire corrected or amended document with the court. The caption of a
corrected or amended document must prominently display the word
"CORRECTED" or "AMENDED," as applicable.

(b) Manner of Filing

() "Initiating document™ means any document that initiates a case,
including but not limited to a notice of appeal; a petition for judicial review; a
petition for a writ of mandamus, habeas corpus or quo warranto; and a
recommendation for discipline from the Oregon State Bar or the Commission on
Judicial Fitness and Disability. As used in this rule, "initiating document™ does
not include a petition for review under ORAP 9.052 or a motion for extension of
the time to file a petition for review under ORAP 9.05.

(i) Using Appellate Courts' eFiling System

Delivery for filing using the eFiling system is subject to Chapter
16 of these rules.

(ifi))  Using United States Postal Service or Commercial Delivery
Service

(A) A person may deliver an initiating document for filing via
the U.S. Postal Service, and delivery is complete on the date of mailing if
mailed or dispatched for delivery in accordance with ORS 19.260(1)(a). If
the Administrator receives the initiating document within the time
prescribed by law, the person need not submit proof of the date of mailing.
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If the Administrator does not receive the document within the time
prescribed law and the person must rely on the date of mailing as the date
of delivery, the person must file with the Administrator acceptable proof
from the U.S. Postal Service of the date of mailing. Acceptable proof from
the U.S. Postal Service of the date of mailing must be a receipt for
certified or registered mail or other class of service for delivery within
three calendar days, with the mail number on the envelope or on the item
being mailed, and the date of mailing either stamped by the U.S. Postal
Service on the receipt or shown by a U.S. Postal Service postage validated
imprint on the envelope received by the Administrator or the U.S. Postal
Service's online tracking system.

(B) A person may deliver an initiating document for filing via
commercial delivery service, and the delivery is complete on the date of
dispatch for delivery by the delivery service if dispatched for delivery in
accordance with ORS 19.260(1)(a). If the Administrator receives the
initiating document within the time prescribed by law, the person need not
submit proof of the date of delivery for dispatch. If the Administrator does
not receive the document within the time prescribed by law and if the
person must rely on the date of delivery for dispatch, the person must file
with the Administrator proof from the commercial delivery service of the
date of delivery for dispatch, which may include the commercial delivery
service's online tracking service.

(C)  Aperson involuntarily confined in a state or local
government facility may deliver an initiating document for filing via the
U.S. Postal Service and the date of filing relates back to the date of
delivery for mailing if the person complies with ORS 19.260(3). If the
person relies on the date of delivery for mailing, the person must certify
the date of delivery to the person or place designated by the facility for
handling outgoing mail.

(D)  Filing of any other document required to be filed within a
prescribed time, including any brief, petition for attorney fees, statement
of costs and disbursements, motion, or petition for review, is complete if
mailed via the U.S. Postal Service or dispatched via commercial delivery
service on or before the due date if the class of mail or delivery is
calculated to result in the Administrator receiving the document within
three calendar days.

(iv)  Conventional Filing Not Using U.S. Postal Service or Commercial
Delivery Service

If a person does not deliver a document for filing via the eFiling
system, the U.S. Postal Service, or commercial delivery service as
provided in this paragraph, then the document is not deemed filed until the
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document is actually received by the Administrator.

(v) Delivery by email is not permitted unless specifically authorized
elsewhere in these rules.

@) Service

@ M Except as provided in clause (2)(a)(ii) of this subsection, a party
filing a document with the court must serve a true copy of the document on each
other party or attorney for a party to the case.?

(i) A party filing a motion for waiver or deferral of court fees and
costs under ORS 21.682 need not serve on any other party to the case a copy of
the motion or any accompanying documentation of financial eligibility.* After the
court has ruled on the motion, if another party to the case requests a copy of the
motion or documentation of financial eligibility for the purpose of challenging the
court’s ruling, the filing party must comply with the request but may redact
protected personal information as described in ORAP 8.50(1). As used in this
clause, "documentation of financial eligibility” means a document showing
eligibility for a government benefit based on financial need or an affidavit or
declaration showing the income, assets, and financial obligations of a party and
the party's household.

(b) Except as otherwise provided by law,> a party may serve a document on
another person as provided in ORCP 9 or by commercial delivery service.

() If a party serves a copy of a document by the U.S. Postal Service
or commercial delivery service, the class of service must be calculated to result in
the person receiving the document within three calendar days.

(i) Electronic service via the eFiling system is permitted only on
attorneys who are authorized users of the eFiling system and only as provided in
ORAP 16.45.

(iii)  Service by email or facsimile communication is permitted only as
provided in ORCP 9 F or G.

(c) Each service copy must include a certificate showing the date that the
party delivered the document for filing.

(d) Any document filed with the Administrator must contain either an
acknowledgment of service by the person served or proof of service in the form of a
statement of the date and manner of service, and the names and addresses of the persons
served, certified by the person who made service, except that:

M If a person was served by the appellate courts' eFiling system, the
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certificate must state that service was accomplished at the person's email address
as recorded on the date of service in the appellate eFiling system, and need not
include the person's email address or mailing address.

(i) If a person was served by email or by facsimile communication,
the proof of service must state the email address or telephone number used to
serve the person, as applicable, and need not include the person's mailing address.

(e) Service on Trial Court Administrators and Transcript Coordinators

() When a copy of a notice of appeal is required to be served on the
trial court administrator, service is sufficient if it is mailed or delivered to the
person serving in the capacity of trial court administrator for the county in which
the judgment or appealable order is entered.

(i) When a copy of a notice of appeal is required to be served on the
transcript coordinator, service is sufficient if it is mailed or delivered to the office
of the trial court administrator, addressed to "transcript coordinator."

(itfi)  Anauthorized user of the trial court electronic filing system may
serve a copy of a notice of appeal on the trial court administrator and the
transcript coordinator by using the "Courtesy Copies™ email function of that
system. The email address for each judicial district's trial court administrator and
transcript coordinator are available on the judicial district's website.

1 At this time, only an active member of the Oregon State Bar may become an authorized user of
the appellate courts’ eFiling system. Therefore, self-represented litigants and attorneys who are
not active members of the Oregon State Bar may not file a document with the appellate court
using the eFiling System.

2 ORAP 1.35 defines "initiating document" for purposes of conventional filing. For those
purposes, the term does not include a petition for review under ORAP 9.05. ORAP 16.05
defines "initiating document” for purposes of eFiling and eService. For those purposes, the term
does include a petition for review under ORAP 9.05. ORAP 16.05(8).

3 Whenever these rules authorize or require service of a copy of any document on the Attorney
General, the copy must be served at this address: Attorney General of the State of Oregon,
Office of the Solicitor General, 400 Justice Building, 1162 Court Street, NE, Salem, Oregon
97301-4096.

4 See Chief Justice Order No. 07-056 (order adopted pursuant to ORS 21.682(4) prescribing
standards and practices for waiver or deferral of court fees and costs).

® See, e.g., ORS 183.482(2), relating to cases arising under the Administrative Procedures Act,
which requires service of petitions for judicial review by registered or certified mail, and ORS
197.850(4), relating to judicial review of Land Use Board of appeals orders, which requires
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service of petitions for judicial review by first class, registered, or certified mail.

Rule 1.40
VERIFICATION; DECLARATIONS; ADOPTING ORCP 17

1) Except if specifically require by statute, no thing filed with the appellate court
need be verified.

@) When a statute requires a paper filed with the appellate court to be verified, a
verification shall consist of a statement:

@ that the person has read the paper and that the facts stated in the paper are
true, to the best of the person's knowledge, information and belief formed after
reasonable inquiry;

(b) signed and dated by the person; and

(© sworn to or affirmed before a person authorized by law to administer oaths
or affirmations, including, but not necessarily limited to, a notary public.

3 A declaration under penalty of perjury may be used in lieu of any affidavit
required or allowed by these rules. A declaration under penalty of perjury may be made without
notice to adverse parties, must be signed by the declarant, and must include the substance of the
following sentence in prominent letters immediately above the signature of the declarant: "I
hereby declare that the above statement is true to the best of my knowledge and belief, and that |
understand it is made for use as evidence in court and is subject to penalty for perjury.” As used
in these rules, "declaration” means a declaration under penalty of perjury.

4 Oregon Rule of Civil Procedure (ORCP) 17 is hereby adopted as a rule of
appellate procedure applicable to the Supreme Court and Court of Appeals.*
1 See ORAP 13.25 regarding the procedure for requesting sanctions under this subsection.
See generally ORS 138.090 regarding the signing of notices of appeal in criminal cases, ORS

19.250(1)(q) regarding the signing of notices of appeal in civil cases, and ORAP 5.05(3)(e)
regarding the signing of briefs.

Rule 1.45
FORM REQUIREMENTS

1) Any document intended for filing with an appellate court must be legible and
include:

@ A caption containing the name of the court; the case number of the action,
if one has been assigned; the title of the document; and the names of the parties displayed
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on the front of the document.

(b) The name, address, and telephone number of the party or the attorney for
the party, if the party is represented.

(@) As provided in ORAP 1.35(1)(a)(v), the caption of a corrected or amended filing
must prominently display the word "CORRECTED" or "AMENDED," as applicable, and the
entire corrected or amended document must be filed with the court.

(3) Except as otherwise provided in ORAP 5.05, parties may prepare any document
to be filed in the appellate court using either uniformly spaced type (such as produced by
typewriters) or proportionally spaced type (such as produced by commercial printers and many
computer printers). Uniformly spaced type must not exceed 10 characters per inch (cpi) for both
the text of the thing filed and footnotes. If proportionally spaced type is used, it must not be
smaller than 13 point for both the text of the thing filed and footnotes. This subsection does not
apply to the record on appeal or review.

4 Parties conventionally filing any document in the appellate courts are:

@ Encouraged to print on both sides of each sheet of paper of the document
being filed.

(b) Required to use recycled paper if recycled paper is readily available at a
reasonable price in the party's community. Further, parties are encouraged to use paper
containing the highest available content of post-consumer waste, as defined in ORS
459A.500(3), that is recyclable in the office paper recycling program in the party's
community. The court will not decline to accept any filing on the ground that the filing
does not comply with paragraph (a) or (b) of this subsection.?

(©) Prohibited from using color highlighting on any part of the text.

1 See ORS 7.250.
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2. NOTICE OF APPEAL

Rule 2.05
CONTENTS OF NOTICE OF APPEAL

The notice of appeal shall be served and filed within the time allowed by ORS 19.255,
ORS 138.071, or other applicable statute. Only the original need be filed. The notice of appeal
shall be substantially in the form illustrated in Appendix 2.05 and shall contain:

1) The complete title of the case as it appeared in the trial court, naming all parties
completely, including their designations in the trial court (e.g., plaintiff, defendant, cross-
plaintiff, intervenor), and designating the parties to the appeal, as appropriate (e.g., appellant,
respondent, cross-appellant, cross-respondent). The title also shall include the trial court case
number or numbers.

@) The heading "Notice of Appeal” or "Notice of Cross-Appeal,” as appropriate.

3) A statement that an appeal is taken from the judgment or some specified part of
the judgment, the name of the court and county from which the appeal is taken, and the name of
the trial judge or judges who signed the judgment being appealed.

4) A designation of the adverse parties on appeal.

5) The litigant contact information required by ORAP 1.30.

(6) A designation of those parts of the proceedings to be transcribed? and exhibits® to
be included in the record in addition to the trial court file. If the record includes an audio or
video recording played in the trial court, the designation of record should identify the date of the
hearing at which the recording was played and, if the appellant wants the transcript to include a
transcript of the recording, a statement to that effect.

(7) A plain and concise statement of the points on which the appellant intends to rely;
but if the appellant has designated for inclusion in the record all of the testimony and all of the
instructions given and requested, no statement of points is necessary.

(8) If more than 30 days has elapsed after the date the judgment was entered, a
statement as to why the appeal is nevertheless timely.

9) If appellate jurisdiction is not free from doubt, citation to statute or case law to
support jurisdiction.

(10)  Proof of service, specifying the date of service.

@ In a civil case, the notice of appeal shall contain proof of service on all
other parties who appeared in the trial court.
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(b) In any civil case in which the adverse party is a governmental unit and an
attorney did not appear, either in writing or in person, on behalf of the governmental unit
in the proceedings giving rise to the judgment or order being appealed (for instance, in
the prosecution of a violation, a contempt proceeding, or a civil commitment proceeding);

Q) The notice of appeal shall contain proof of service on the attorney
for the governmental unit (for instance, the city attorney as to a municipality, the
district attorney as to a county or the state); and

(i) If the governmental unit is the state or a county, the notice of
appeal shall also contain proof of service on the Attorney General.*

(©) In a criminal case, the notice of appeal shall contain proof of service on:

() The defendant, in an appeal by the state. The notice of appeal in
such an appeal also shall contain proof of service of a copy of the notice of appeal
on the Office of Public Defense Services when the defendant was represented by
court-appointed counsel.®

(i) The district attorney, in an appeal by the defendant. The notice of
appeal in such an appeal also shall contain proof of service of a copy of the notice
of appeal on the Attorney General.®
(d) In a juvenile dependency case, including a case involving the termination

of parental rights, the notice of appeal shall contain proof of service on the Office of
Public Defense Services when a parent was represented by court-appointed counsel.’

(e) In all cases, in addition to the foregoing requirements, the notice of appeal
shall contain proof of service on:

() The trial court administrator; and

(i) The transcript coordinator, if any part of the record of oral
proceedings in the trial court has been designated as part of the record on appeal .8

(11) A certificate of filing, specifying the date the notice of appeal was filed with the

Administrator.

(12) A copy of the judgment, decree or order appealed from and of any other orders

pertinent to appellate jurisdiction.

! See ORAP 2.10 regarding filing separate notices of appeal when there are multiple judgments
entered in a case, including multiple judgments in consolidated cases.

2 See ORAP 3.33 regarding the appellant's responsibility to make financial arrangements with
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either the court reporter or the transcript coordinator for preparation of a transcript of oral
proceedings.

3 See ORAP 3.25 regarding making arrangements for transmitting exhibits to the appellate court
for use on appeal. See also Uniform Trial Court Rule (UTCR) 6.120(2) and (3) regarding
retrieval of exhibits by trial court administrators for use on appeal.

4 Service of the notice of appeal on the Attorney General is for the purpose of facilitating the
appeal and is not jurisdictional. See footnote 2 to ORAP 1.35 for the service address of the
Attorney General.

® Service of the notice of appeal on the Office of Public Defense Services is for the purpose of
facilitating the appeal and is not jurisdictional. The service address of the Office of Public
Defense Services is 1175 Court Street, NE, Salem, Oregon 97301-4030.

® See footnote 5 to subparagraph (10)(b)(ii) of this rule.

’ See footnote 6 to subparagraph (10)(c)(i) of this rule.

8 See footnote 5 to subparagraph (10)(b)(ii) of this rule.

See ORS 19.240(3) and ORS 19.250; see also ORAP 8.20 regarding bankruptcy. In a criminal

case, if a defendant appeals a judgment of conviction based only on a plea of guilty or no contest,
see ORS 138.085.

See Appendix 2.05 for a form of notice of appeal.

Rule 2.10
SEPARATE NOTICES OF APPEAL

@ If the trial court consolidated two or more cases, a party must file a separate
notice of appeal in each case in which the party seeks to appeal the judgment. The Administrator
will decide whether to place the notices of appeal in the same appellate file, but the appellant
may state in each notice of appeal a preference that the Administrator place them in the same
appellate file or assign them separate appellate case numbers. If the Administrator assigns
separate appellate case numbers to each notice of appeal, any party to either appeal may move to
consolidate the appellate cases.

@) After a party has filed a notice of appeal from a decision in a trial court case, if
another party files a notice of appeal from a decision in the same trial court case, the
Administrator may place the subsequent notice of appeal in the same appellate file as the first
notice of appeal or may assign a new appellate case number to the subsequent notice of appeal,
subject to the following:

@) When the Administrator has placed a subsequent notice of appeal in the
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same appellate case file, any party may move the court to sever the case and for
assignment of a new appellate case number to the subsequent notice of appeal.

(b) When the Administrator has assigned a new appellate case number to a
subsequent notice of appeal, any party to either appeal may move to consolidate the
appellate cases.

3 With respect to violation or infraction cases initiated by citations and heard by the
trial court at the same time, one notice of appeal identifying the judgment or judgments being
appealed is sufficient.

Rule 2.15
FILING FEES IN CIVIL CASES

@ This rule:

@ does not apply to appeals or petitions for judicial review in criminal,
habeas corpus, post-conviction relief, juvenile court, civil commitment of persons with
mental illness (as defined in ORS 426.005 or persons with an intellectual or
developmental disability (as those terms are defined in ORS 427.005), Psychiatric
Security Review Board, and State Board of Parole cases;*

(b) does apply to appeals and petitions for judicial review in all other civil
proceedings.?

(@) One filing fee is required for each appellant appearing separately or for two or
more appellants appearing jointly. When two or more notices of appeal are filed under ORAP
2.10(1), a filing fee is required for each notice of appeal. When a notice of appeal has been filed
and a notice of appeal subsequently is filed in circumstances resulting in the creation of a new
appellate court case, the appellant is required to pay a filing fee at the time of the subsequent
notice of appeal.

3 Except as provided in subsection (4) of this rule, a respondent's appearance fee is
required for each respondent appearing separately or for two or more respondents appearing
jointly. When a notice of appeal has been filed and a notice of appeal subsequently is filed in
circumstances resulting in the creation of a new appellate court case, the respondent shall pay an
appearance fee at the time of the appearance in the subsequent appeal.

4 @ If two or more respondents appearing jointly submit a single brief or other
first appearance, only one appearance fee is required.

(b) If a respondent concurs in a brief but does not join in submitting it, no

appearance fee is required from the concurring respondent but the concurring respondent
is deemed to have waived appearance and oral argument.
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(©) After a brief is filed, if a stipulation is filed allowing a
second respondent to join in the brief, the second respondent is deemed to have
appeared, and an appearance fee is required from that party.

(5) If a party fails to pay the appearance fee, the court will not consider any thing
filed by that party, and that party will not be allowed to argue the appeal.

1 See ORS 21.010(2).

2 See generally ORS 21.010(1). See ORS 21.010(3) regarding filing fees in an appeal from an
appeal to a circuit court from a justice or municipal court involving a state violation or infraction
or involving violation of a city charter or ordinance. See ORS 21.010(4) regarding filing fees in
contempt cases.

3 For example, appeals taken from judgments entered under ORCP 67 B at significantly different
times.

Rule 2.20
APPEAL FROM SUPPLEMENTAL JUDGMENTS ON COSTS
AND ATTORNEY FEES AFTER NOTICE OF APPEAL FILED

1) If the trial court enters a supplemental judgment awarding attorney fees or costs
and disbursements under ORCP 68 C(5)(b) after the notice of appeal has been filed, and if the
appellant intends to challenge the supplemental judgment on appeal, the appellant, within 30
days after entry of the supplemental judgment, shall serve and file an amended notice of appeal
from the supplemental judgment.

@) If the trial court enters a supplemental judgment disallowing, in whole or in part,
any request for attorney fees or costs and disbursements after the notice of appeal has been
served, and if a respondent intends to challenge the supplemental judgment on appeal:

@) If that respondent has, before entry of the supplemental judgment, timely
filed notice of cross-appeal, that respondent, within 30 days after entry of the
supplemental judgment, shall serve and file an amended notice of cross-appeal from the
supplemental judgment.

(b) If that respondent has not, before entry of the supplemental judgment,

timely filed notice of cross-appeal, that respondent, within 30 days after entry of the
supplemental judgment, shall serve and file a notice of cross-appeal.

See generally ORS 19.270(1)(a) and ORS 20.220.
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Rule 2.22
APPEALS IN JUVENILE CASES

(@D For any eFiled document in any juvenile dependency case that must be served on
the parties to the appeal under ORAP 1.35:

@ The party filing the document must use the "notification information™
function of the appellate courts’ eFiling system to notify the attorney for any person who
was a party under ORS 419B.875(1)(a)(A)-(C), (H), or ORS 419B.875(1)(b) to the case
in the juvenile court from which the appeal was taken, when

Q) that person was not designated in the notice of appeal as a party to
the appeal; and

(i) that person has not filed a notice of intent to participate on appeal

under ORAP 2.25(3).

(b) The notification sent to an attorney under subsection (a) will notify that
attorney that the document has been eFiled, but will not permit the attorney to view the
document, due to security that applies to juvenile cases in the eFiling system. The
notification does not operate as service.> The attorney may access the document through
the appellate courts' remote electronic access system, if the attorney has juvenile case
permissions in that system.

(©) The certificate of service for a document eFiled must contain proof of the
notification required by this subsection.

@) If an appeal is pending from an order or judgment of a juvenile court, the juvenile
court enters a subsequent appealable order or judgment, and a party to the juvenile court case
wishes to appeal from the subsequent order or judgment:

@) If the party who wishes to appeal is the appellant in the pending appeal,
the appellant shall serve and file an amended notice of appeal from the subsequent order
or judgment.

(b) If the party who wishes to appeal is the cross-appellant in the pending
appeal, the cross-appellant shall serve and filed an amended notice of cross-appeal from
the subsequent order or judgment.

(c) If the party who wishes to appeal is any other party to the case, that party
shall file a notice of appeal from the subsequent order or judgment.

(d) Any such notice of appeal, amended notice of appeal, or amended notice

of cross-appeal shall contain the appellate case number of the pending appeal and shall be
served and filed within 30 days after entry of the subsequent order or judgment.?
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(3) This subsection applies to a motion for relief from an order or judgment filed in
juvenile court under ORS 419B.923 during the pendency of an appeal.

@ If the copy of the motion required to be served on the appellate court is not
entitled "MOTION FOR RELIEF FROM ORDER OR JUDGMENT UNDER ORS
419B.923," the copy shall be accompanied by a letter of transmittal identifying the
motion as a motion for relief under ORS 419B.923.

(b) Any party to the appeal may request the appellate court to hold the appeal
in abeyance pending disposition of the motion or allow the appeal to go forward. In the
absence of a request from a party, the court on its own motion will review the motion for
relief from judgment and decide whether to hold the appeal in abeyance. If the court
does not order the appeal to be held in abeyance, the appeal will go forward.

(©) If the appellate court holds an appeal in abeyance pending disposition of a
motion for relief from order or judgment and subsequently the court receives a copy of
the juvenile court's order deciding the motion, after expiration of the period within which
an appeal from the order may be filed, the appellate court will decide whether to
reactivate the case or take other action.

(d) A party wishing to appeal an order deciding a motion for relief from order
or judgment under ORS 419B.923 during the pendency of an appeal shall file a notice of
appeal within the time and in the manner prescribed in ORS chapter 19. The notice of
appeal as filed shall bear the same appellate case number assigned to the original notice
of appeal.

4) At the request of a party to a juvenile case or on the court's own motion, the Chief
Judge may refer the case to the Appellate Settlement Conference Program under ORAP 15.05.

1 See ORAP 16.45.

2 See ORS 419A.205.

See ORAP 10.15 regarding expediting dependency cases.
See ORAP 7.50 regarding summary affirmance in juvenile cases.
Rule 2.25
CASE TITLES;
CHANGES TO CASE TITLES

1) With respect to appeals from courts:

@) The case title shall include all parties or entities ever named in the case,
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including parties or entities dismissed from the case, notwithstanding that the title of the
judgment being appealed may not refer to all parties in the case.

(b) All parties should be named completely and should be identified by their
designations in the trial court (e.g., plaintiff, defendant, cross-plaintiff, intervenor) and on
appeal, as appropriate (e.g., appellant, respondent, cross-appellant, cross-respondent). A
party to the case who is not a party on appeal should be designated only by that party's
designation in the trial court.

(c) Parties to a cross-claim, third-party claim or counterclaim should be set
forth in a separate case title under the original case title.

(d) Where the trial court has used an "In Re" or other similar case title that
does not identify the adverse parties to the proceeding, such as in probate and juvenile
court cases, the contesting parties should be set forth in a separate case title under the
original case title.

(e) The title shall include the trial court case number or numbers.?

@) The Administrator may correct the title of the case on appeal or judicial review to
include all persons who were parties to the proceeding below and to designate properly the
parties according to their status on appeal or judicial review. If the Administrator corrects the
title, the Administrator shall give notice and opportunity to respond to all parties to the appeal or
judicial review.

3 @ A person who was a party to the case in the tribunal from which the appeal
was taken but who was not designated in the notice of appeal as a party to the appeal may
appear as of right as a party to the appeal by filing a notice of intent to participate as a

party.

(b) If the notice of appeal in a juvenile court, guardianship, conservatorship or
other similar proceeding does not identify the juvenile or protected person as a party to
the appeal, the juvenile or protected person may appear as of right as a party to the appeal
by filing a notice of intent to participate as a party.

(©) A notice of intent to participate on appeal under paragraph (a) or (b) of
this subsection shall be filed within 21 days after the date of filing of the notice of appeal,
or within such further time as may be allowed by the court, and shall be served on all
other parties to the appeal and on the court reporter or transcriber, if any, preparing the
transcript.

(d) A party who appears on appeal under paragraph (a) or (b) of this
subsection may recover costs and attorney fees, if any, and is liable for costs and attorney
fees, if any, the same as any party to an appeal.

4 @ In an adoption, juvenile court, or civil commitment case, when the notice
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of appeal is filed, the court will modify the case title on appeal for the purpose of
avoiding public disclosure of the identity of natural persons who are parties to the case.?
For the same purpose, in all other cases, on motion of a party or on its own motion, and
for good cause shown, the court may modify the case title or the version of the court's
opinion published on the Judicial Department's website.®

(b) In all cases, notwithstanding paragraph (a) of this subsection, the appellate
judgment will contain the full case title.
! See ORAP 4.15(2) regarding case titles on judicial review of agency orders.
2 See ORS 109.319 (adoption cases); ORS 419A.255 and ORS 419A.256 (juvenile court cases,

including termination of parental rights cases); ORS 426.160 and ORS 427.293 (civil
commitment cases).

3See Chief Justice Order 10-060 / Chief Judge Order 10-06 published on the Judicial
Department's website at
<https://www.courts.oregon.gov/publications/other/MiscellaneousNotifications/RULE177.pdf>
for a nonexclusive list of factors that the court may consider in determining whether a party has
shown good cause for modifying a case title or body of the court's opinion for the purpose of
avoiding public disclosure of the identity of a party to the case. Regarding requests by persons in
all cases, including adoption, juvenile court, and civil commitment, whose names may appear in
published opinions but who are not parties to cases, see Chief Justice Order 10-060/ Chief Judge
Order 10-06 published on the Judicial Department's website at
<https://www.courts.oregon.gov/publications/other/MiscellaneousNotifications/RULE177.pdf>.

Appellate court opinions also are published in the softbound Oregon Appellate Courts
Advance Sheets and thereafter in the hardbound Oregon Reports. The version of an opinion in
those publications cannot be modified after publication. Appellate court opinions also are
collected and published, in book form or electronically or both, by various persons and entities,
including private legal research entities. The court has no control over whether those persons
and entities will honor the court's post-publication modification of an opinion.

See Appendix 2.25.

Rule 2.30
CONSOLIDATION

The appellate court, on motion of a party or on its own motion, may consolidate cases for
purposes of appeal. Any party may file an objection to another party's motion for consolidation
within 14 days after the filing of the motion. The appellate court, on motion of a party or on its
own motion, may consolidate cases for oral argument, whether or not the cases have been
consolidated for appeal.
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Rule 2.35
SUMMARY DETERMINATION OF APPEALABILITY AND
EXPEDITED SUPREME COURT REVIEW

1) As used in this rule, "decision” means any oral or written ruling of a circuit court
or the Tax Court.

@) The Supreme Court in a direct appeal of a decision to that court and the Court of
Appeals in an appeal of a decision to that court may make a summary determination of whether
the decision is appealable.

3) @) If the court makes a summary determination of appealability, the order or
opinion expressing the court's determination shall expressly state that the determination is
a summary determination under ORS 19.235(3). The order or opinion also shall contain
a notice informing the parties that the order or opinion is a summary determination of
appealability under ORS 19.235(3), that the determination is subject to review or
reconsideration by the Supreme Court, that the petition for review shall be filed within 14
days after the order or opinion or such shorter time as may be ordered by either court and
that the Supreme Court will expedite its consideration of the petition.

(b) If an appellate determination of appealability does not expressly state that
it is a summary determination of appealability under ORS 19.235(3), then the
determination is not subject to ORS 19.235(3) or this rule.

4) Unless a shorter period of time is ordered by the Court of Appeals or the Supreme
Court, a petition for review of a summary determination by the Court of Appeals or a petition for
reconsideration of a summary determination by the Supreme Court shall be filed within 14 days
after the date of the appellate court's determination. The caption of the petition shall prominently
display the words "Expedited Summary Determination of Appealability Pursuant to ORAP
2.35(4)." The Supreme Court shall expedite its consideration of a petition for review or
reconsideration of a summary determination of appealability.

(5) If the appellate court has determined that the decision is not appealable and has
dismissed the appeal, and the opportunity for review or reconsideration of that determination as
provided in this rule has been exhausted or has expired, the Administrator shall immediately
issue the appellate judgment.

See generally ORS 19.235.
Rule 2.40
NOTICE OF APPEAL IN GUILTY OR NO CONTEST PLEA,
PROBATION OR SENTENCE SUSPENSION REVOCATION,
AND RESENTENCING CASES

1) Except as provided in subsections (2) and (3) of this rule, in addition to the notice
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of appeal requirements contained in ORAP 2.05, when a defendant in a criminal case appeals
from a judgment following

a guilty plea

a no contest plea

resentencing pursuant to a remand from an appellate court

resentencing pursuant to the judgment of a court granting post-conviction relief

or from an order or judgment

revoking probation or sentence suspension
extending a period of probation

imposing a new condition of probation
modifying an existing condition of probation:

@) The caption of the notice of appeal shall identify the notice as a "Notice of
Appeal Pursuant to ORS 138.085."

(b) The body of the notice of appeal shall:

M Identify the type of proceeding from which the appeal arises (e.g.,
guilty plea, no contest plea, probation revocation, etc.); and

(i) Identify at least one colorable claim of error from the proceeding
reviewable under ORS 138.105 or state that the defendant has reserved an
issue for appeal under ORS 135.335.1

(@) @ Except as provided in paragraph (b) of this subsection, if, concurrently
with filing a notice of appeal in a case subject to subsection (1) of this rule, the defendant
has filed a motion for delayed appeal under ORS 138.071(5), the defendant may refer to a
colorable claim of error identified in the notice of appeal.

(b) Where the defendant is unable timely to file a notice of appeal because of
the need to identify a colorable claim of error in the case, the defendant requesting leave
to file a delayed appeal under ORS 138.071(5) may do so by filing a combined notice of
appeal and motion for late appeal. The document shall be entitled "Notice of Appeal;
Motion -- File Late Appeal” and shall contain a statement, if true in the case, to the effect
that the delay in filing the notice of appeal was attributable to the need to identify a
colorable claim of error in the case. In the absence of opposition from the state filed
within 14 days after filing of the combined notice of appeal and motion for delayed
appeal, the motion shall be deemed to have been granted by the court.

! See ORS 138.005(3) defining "colorable claim of error." See Appendix 2.40 for illustrations of
colorable claims of error.

23 Chapter 2


http://www.oregonlaws.org/ors/138.105
http://www.oregonlaws.org/ors/135.335
https://www.oregonlaws.org/ors/138.071
https://www.oregonlaws.org/ors/138.071
http://www.oregonlaws.org/ors/138.005

Rule 2.45
SUMMARY DETERMINATION OF AUTHORITY
TO DECIDE ACTION AGAINST PUBLIC BODY

1) Referral to Court of Appeals of Question of Authority to Decide Case

@) This subsection applies to an action or other proceeding against a public body
when a circuit court or other tribunal refers the question of its legal authority to decide
the case pursuant to ORS 14.165.

(b) The court or other tribunal shall:

Q) Issue a referral order entitled "REFERRAL ORDER PURSUANT
TO ORS 14.165" stating the nature of the question of authority to decide the
action or proceeding that has arisen, briefly summarizing the parties' contentions,
and, if time is of the essence, identifying the date by which the court or other
tribunal requests that the matter be decided.

(i) Transmit the referral order and the record to the Court of Appeals
through the Administrator, and send a copy of the referral order to each party.

(©) Any party wishing to address in the Court of Appeals the question of
which court or other tribunal, if any, has authority to decide the action or proceeding may
file a memorandum addressing the question. Any such memorandum shall be in the form
prescribed in ORAP 7.10 for motions generally, shall not exceed 10 pages without leave
of the court, and shall be served and filed within 21 days after the date of receipt by the
Court of Appeals of the referral order.

(d) The Court of Appeals will decide the question as provided in ORS
14.165(5) summarily and as expeditiously as practicable, and will endeavor to decide the
question by the date, if any, identified in the referral order.

(e) The Court of Appeals will issue an order communicating its decision to
the parties and to the court or other tribunal that referred the question. If the Court of
Appeals decides that another court or other tribunal has authority to decide the case, the
Court of Appeals will enter a transfer order and send a copy of the order to each party.
Pursuant to ORS 14.165(8), the person who filed the action or proceeding must comply
with the provisions of ORS 14.165(8) to accomplish the transfer. At the request of the
court or other tribunal to which the case has been transferred, the Court of Appeals will
transmit the record to the court or other tribunal.

()] No filing fee or first appearance fee is due for a referral to the Court of
Appeals for a summary determination under ORS 14.165 of the question of authority to
decide a case.

(@) Court of Appeals Determination that it is the Correct Forum
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On referral of a question to the Court of Appeals under ORS 14.165(1)(b) or (3), if the
Court of Appeals decides that it is the appropriate court to decide a case referred to it:

@) The Administrator will assign the case a regular appellate case number.

(b) The Court of Appeals will enter an order stating its determination that it is
the appropriate court to decide the case and identifying any actions that a party must take
to perfect the case. On entry of the order, the case will be deemed to have been
transferred to the Court of Appeals.

(©) For the purpose of determining the next event in the appellate process, the
case will be deemed to have been filed in the Court of Appeals as of the date of entry of
the order referred to in paragraph (2)(b) of this rule.*

(d) The appellant or petitioner shall pay the appellate court filing fee within
10 days after the date of entry of the order of the Court of Appeals or such additional time
as the court may allow. Any respondent shall pay the respondent's first appearance fee on
the respondent's first appearance thereafter.

3) Transfer of Case to the Court of Appeals

@ If the circuit court determines pursuant to ORS 14.165(1)(a) that the Court
of Appeals is the court authorized by law to hear an action or proceeding against a public
body and transfers the case to the Court of Appeals, the person who filed the action or
proceeding must comply with ORS 14.165(8).

(b) When the person who filed the action or proceeding files a copy of the
transfer order with the Administrator, the Administrator will assign a case number to the
case. For the purpose of determining the next event in the appellate process, the case will
be deemed to have been filed in the Court of Appeals on the day of filing of a copy of the
circuit court's transfer order.*

(©) The person filing the action or proceeding shall pay the appellate filing fee
at the same time as filing a copy of the transfer order or within such additional time as
may be allowed by the Court of Appeals. Any respondent shall pay the respondent's first
appearance fee on the respondent's first appearance thereafter.

d) The Court of Appeals will give a party notice of any actions that the party
must take to perfect the case in the Court of Appeals.

* Regardless of the date that the case is deemed filed in the Court of Appeals for the purpose of
determining the next event in the appellate process, see ORS 14.165(6) and (7) regarding
determining the timeliness of the filing of the action or proceeding.

See generally ORS 14.165. See ORS 14.165(10) for a definition of "public body" and "tribunal."
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With respect to cases subject to referral to the Court of Appeals under ORS 34.102(5), see ORAP
4.74.
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3. RECORD ON APPEAL

Rule 3.05
TRIAL COURT RECORD ON APPEAL;
SUPPLEMENTING THE RECORD

1) In any appeal from a trial court, the trial court record on appeal shall consist of the
trial court file, exhibits, and as much of the record of oral proceedings as has been designated in
the notice or notices of appeal filed by the parties.

@) @ Except as provided in this subsection, the record of oral proceedings shall
be a transcript

(b) When the oral proceedings were recorded by audio or video recording
equipment, on motion of a party showing good cause, the appellate court may waive
preparation of a transcript and order that the appeal proceed on the audio or video record
alone.

(© When an audio or video recording is played in court, the recording is part
of the record, but arrangements may be made for preparation of a transcript of the
recording as provided in ORAP 3.33.

(d) The parties may file an agreed narrative statement in lieu of or in addition
to a transcript, as provided in ORS 19.380 and ORAP 3.45.

3) The appellate court, on motion of a party or on its own motion, may order that any
thing in the record in the trial court whether or not designated as part of the record in the notice
of appeal, be transmitted to it or that parts of the oral proceedings be copied or transcribed,
certified and transmitted to it.

1 See ORS 19.365(4) regarding supplementation and correction of the record; see also ORAP
3.40 regarding correction of transcripts.

Rule 3.07
INSPECTION OF CONFIDENTIAL AND SEALED MATERIALS,
INCLUDING PRESENTENCE REPORTS IN CRIMINAL APPEALS

1) If a trial court determines that the whole or a part of the trial court file or exhibits
to be transmitted to the appellate court is not subject to inspection by one or more parties, by the
attorney for any party, or by the public, and if the trial court is delivering the trial court file in
paper form, the trial court shall place such material in a separate, sealed envelope labeled as
follows:

@) If the trial court determines that the material be subject to inspection only
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by the parties or their attorneys, the trial court shall mark "confidential” on the envelope.

(b) If the trial court determines that the material not be subject to inspection
by anyone, including any party or any party's attorney, the trial court shall mark "sealed"
on the envelope.

(@) @) In a criminal case, the presentence report is part of the record on appeal.

(b) After the notice of appeal is filed, upon request of counsel for either
defendant or the state, the trial court shall cause a copy of the presentence report to be
delivered forthwith to counsel, except that, if, pursuant to ORS 137.079, the trial court
has excepted from disclosure any part of the presentence report, the trial court shall
forward to counsel only those parts of the presentence report not excepted from
disclosure, with an indication that other matter has been excepted from disclosure.

(c) When the appellate court requests the trial court to forward the trial court
record, the trial court shall include the presentence report in a separate, sealed envelope
marked "confidential."

(d) Any material excepted from disclosure under ORS 137.079 shall be placed
in an envelope marked "sealed.”

(e) The presentence report is not a public record and is not subject to
inspection or disclosure to a party, a party's attorney, or the public except as provided in
subsection (3) of this rule.

(3) @ As to material other than a presentence report, upon request of a party or
an attorney for a party, the Administrator shall permit the party or counsel to inspect
material marked "confidential."

(b) As to a presentence report, upon request of counsel for either the
defendant or the state, the Administrator shall permit the party's attorney to inspect the
presentence report or any part thereof marked "confidential.”

4) The Administrator shall not permit any person to inspect "sealed” material, except
on order of the trial or appellate court or pursuant to subsection (7) of this rule.

(5) If the Administrator declines a person's request to permit inspection of
confidential or sealed material, the person may file a motion with the appellate court seeking
leave to inspect the material. The appellate court may decide the motion itself or remand the
motion to the trial court for a ruling.

(6) If the Administrator permits inspection of confidential or sealed material subject

to restricted inspection under this rule, the Administrator shall note on the envelope the date of
the inspection and the person who inspected the material.
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(7) A judge of the appellate court, the judge's legal and administrative staff, and the
appellate court's legal and administrative staff may open and inspect any confidential or sealed
material as necessary to process or decide a matter pending before the court. If the material is
contained in an envelope, the person inspecting confidential or sealed material shall note on the
envelope the person's name and the date of the inspection.

(8) The provisions of this rule apply to the extent practicable and to the extent
authorized by law to any material submitted to an appellate court when the appellate court
determines that such material is not subject to inspection by a party, a party's attorney, or the
public. The appellate court may designate material as not subject to inspection by a party, a
party's attorney, or the public on its own motion or in response to a motion filed by any party.

Rule 3.10
DUTIES OF TRIAL COURT ADMINISTRATOR
REGARDING JUDGMENTS AND ORDERS
ENTERED AFTER NOTICE OF APPEAL

1) The trial court administrator shall promptly send to the Administrator and to each
party to the appeal a copy of any order denying a motion to correct or add to the transcript and
settling the transcript.! If the date of entry in the register is not apparent from the order, the trial
court administrator shall state on the order the date of entry.

2 In criminal and other cases in which the trial court appoints an attorney to
represent a party or authorizes preparation of a transcript at state expense, the trial court
administrator shall promptly send to the Administrator and provide to the transcript coordinator a
copy of any order appointing an attorney on appeal or authorizing preparation of a transcript at
state expense.

3) In a criminal case, after a notice of appeal is filed, if the trial court, on motion of a
party or on its own motion, enters a judgment or a modified, corrected or amended judgment, the
trial court administrator promptly shall send a copy of the judgment to the Administrator, to the
defendant or to the attorney for the defendant if the defendant is represented by counsel, to the
district attorney, and to the Solicitor General of the Department of Justice.?

4) If a case is transferred to another circuit court after a notice of appeal is filed, the
trial court administrator in the originating circuit court shall promptly notify the Administrator of
the date of the transfer and the circuit court to which the case has been transferred.

L'See ORS 19.370(6)(h) and ORAP 3.40(5)(c).

2 See, for instance, a modified judgment to correct arithmetic or clerical errors or to delete or
modify any erroneous term in the judgment under ORS 137.172; an amended judgment
specifying the amount of restitution to be paid by the defendant under ORS 137.105; a modified
judgment under ORS 137.754; and a judgment or new or amended judgment under ORS
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19.270(4).

Rule 3.15
PREPARATION AND FILING OF
THE RECORD ON APPEAL

1) The trial court administrator shall prepare and file the record in the same manner
in all appeals.

(@) The trial court administrator shall identify separately by certificate and promptly
forward on request of the appellate court:

@) the trial court file, or part thereof designated by the parties if less than the
entire file has been designated,;

(b) the exhibits specified in the designation of record;

(©) if applicable, the audio or video record specified in the designation of
record, or agreed narrative statement;* and

(d) any part of the trial court record ordered by the appellate court pursuant to

ORAP 3.05(3).

(3) If the record of oral proceedings is an audio record and the appellate court has
directed that the appeal proceed on the audio record without a transcript, the trial court
administrator shall place the original audio record and the official log and reporter's certificate in
an envelope or other suitable container, clearly identified as containing the audio record and
official log, and forward the envelope or other container to the Administrator along with the trial
court file.

L If the record of oral proceedings is a transcript, the transcript shall be transmitted to the
appellate court as provided in ORAP 3.33.

See ORS 19.005, ORS 19.365, and ORS 138.015.

See ORAP 3.63 regarding the trial court record in proceedings recorded by videotape equipment.

Rule 3.20
TRIAL COURT FILE

1) The trial court administrator shall prepare an index of the contents of the trial

court file and shall securely fasten the index and file in a suitable cover or folder showing on the
outside the title and trial court number of the case and the court and county from which the
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appeal is taken. The index may consist of a printout of the computer case register showing next
to each entry the page in the trial court file at which each item will be found.

2 Pages shall be consecutively numbered at the bottom of the page, commencing

with the bottom page of the trial court file. Each document shall be separately indexed, in
chronological order, with the last filed document on the top.

See ORS 19.005(7) and ORS 19.365(2).

Rule 3.25
EXHIBITS

1) Exhibits designated as part of the record on appeal shall not be transmitted to the
appellate court unless requested by the Administrator. The Administrator will request transmittal
of documentary exhibits when it requests transmittal of the trial court file under ORAP 3.15(2),
or sooner if requested by a party. The Administrator will request transmittal of a
nondocumentary exhibit only if requested to do so by a party to the appeal or at the direction of
the court. A party wishing to have one or more nondocumentary exhibits transmitted to the
appellate court shall notify the Administrator by letter specifying the exhibit or exhibits to be
transmitted. The letter shall be submitted to the Administrator no later than the date of filing of
that party's brief and shall be copied to all other parties to the appeal.

(@) When the appellate court requests transmittal of documentary exhibits, the trial
court administrator promptly shall transmit the documentary exhibits to the appellate court in a
single envelope, so far as practicable, and shall note thereon or, if no envelope is used, on a
separate list, the number and description of all exhibits being transmitted, with notations
indicating those received and those not received in evidence.

(3) Notwithstanding a party's request for nondocumentary exhibits pursuant to
subsection (1) of this rule, the trial court administrator need not transmit exhibits which are
bulky, dangerous or difficult to transmit or store, such as machinery, firearms, clothing,
narcotics, chemicals, money, or jewelry, unless a party in its request to the Administrator
identifies the exhibit with particularity and requests that the Administrator arrange to have the
exhibit transmitted to the appellate court. The trial court administrator shall make appropriate
notation of retained exhibits on the exhibit list.

4) If a party fails to comply with UTCR 6.120(2) requiring return of documentary
exhibits within 21 days after receipt of the trial court's request, following the filing of a notice of
appeal by any party, the appellate court may order that the appeal proceed without consideration
of that party's exhibits.

5) For purposes of this rule, "documentary exhibits™ include text documents,
photographs and maps, if not oversized, and audio and video recordings. An oversized document
is one larger than standard letter size or legal size.
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Rule 3.30
EXTENSION OF TIME FOR PREPARATION OF TRANSCRIPT

1) Except as provided in ORAP 3.40(3), only the appellate court may grant an
extension of time for the preparation of a transcript.

(@) A request for an extension of time to prepare a transcript may be filed by the party
responsible for causing the transcript to be prepared or by the court reporter or transcriber (in
audio and video record cases) responsible for preparing the transcript.

(3) A request for an extension of time shall include the amount of time sought, the
number of previous extensions obtained and the reason for the extension of time.

4) If all or part of the need for an extension of time is the failure to make satisfactory
arrangements for payment of the transcript, the request shall so state. If a party makes a request
for an extension of time under this rule, the party shall show why appropriate arrangements have
not been made. The court in its discretion may deny the extension of time and direct that the
appeal proceed without the transcript.

5) A court reporter's or transcriber's request for an extension of time shall include the
date on which the transcript was ordered, the number of days of proceedings designated on
appeal, the approximate number of pages of transcript to be prepared, and information about
other transcripts due on appeal. The request shall be substantially in the form illustrated in
Appendix 3.30 and shall show proof of service on the parties and, for the second or any
subsequent request for extension of time, on the trial court administrator.

(6) Any party may file an objection to a court reporter’s or transcriber's request for an
extension of time within 14 days after the request is filed. The objection must be served on all
other parties, the court reporter or transcriber, and the trial court administrator. An objection
received after the court has granted the request will be treated as a motion for reconsideration of
the ruling. On reconsideration, if the court modifies the extension of time, the court reporter or
transcriber and the parties will be notified; otherwise, the objection will be noted and placed in
the file.

See generally ORS 19.395.

Rule 3.33
PREPARATION, SERVICE,
AND FILING OF TRANSCRIPT

1) On being served with a copy of a notice of appeal, the transcript coordinator shall
examine the notice of appeal and determine:
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@) Whether the party has designated a record of oral proceedings as part of
the record on appeal,;

(b) Whether preparation of a transcript of the designated proceedings is
required by law or these rules;

(c) Whether the proceedings were reported by a court reporter or recorded by
audio or video recording equipment, or both; and

(d) Whether the party has designated an audio or video recording played in
the court as part of the record on appeal and, if so, whether the party has requested
preparation of a transcript of the recording.

(@) @ When a party has designated as part of the record on appeal a transcript of
oral proceedings reported by:

Q) A court reporter, the transcript coordinator shall forward a copy of
the notice of appeal to the court reporter or reporters who reported the
proceedings designated as part of the record on appeal and inform the reporter(s)
of the due date of the transcript.

(i) Audio or video recording, the transcript coordinator shall identify
one or more qualified transcribers, forward a copy of the notice of appeal to the
transcriber(s) along with a certified copy of the audio or video tape recording, and
inform the transcriber(s) of the due date of the transcript.

(b) Except as provided in paragraph (c) of this subsection, the party shall
make financial arrangements with the court reporter(s) or transcriber(s) for preparation of
the transcript.

(c) When the appellant is eligible for court-appointed counsel on appeal,
authorization for the preparation of the transcript at state expense is governed by the
policies and procedures of the Office of Public Defense Services.!

(d) If the transcript coordinator has not forwarded the notice of appeal to the
court reporter(s) or has not forwarded the notice of appeal and a certified copy of the
audio or video tape recording to a transcriber before the transcript due date, the transcript
coordinator shall notify the appellate court of that fact.

(3) After making arrangements with the court reporter(s) or transcriber(s) as provided
in subsection (2) of this rule, the transcript coordinator shall notify the appellate court and the
parties to the appeal of the name, address, telephone number, and email address of each court
reporter or transcriber, or both, as appropriate, who will be preparing all or a part of the
transcript.
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4) It shall be the responsibility of each court reporter or transcriber with whom
arrangements have been made to prepare a transcript to:

@) Cause the transcript to be prepared in conformity with ORAP 3.35.

(b) Include in the transcript a transcript of any audio or video recording
played in the trial court, if the designation of record in a notice of appeal requests a
transcript of the recording.

Q) If the court reporter who reported a proceeding did not make a
verbatim record of the audio part of any recording played in the proceeding or if
the recording is not audible from the audio or video record provided the transcript
coordinator, the court reporter or transcriber must request the transcript
coordinator to provide a copy of the recording in an appropriate format. Upon
receipt of the court reporter's or transcriber's request, the transcript coordinator
must request, and the party that offered the audio or video recording as evidence
must provide, a copy of the recording in an appropriate format. "Appropriate
format” means a format that a reasonable transcriber using equipment customary
in the industry can use to prepare a transcript of the recording.

(i) If the party offering the recording as evidence is unable to make a
copy of the recording in an appropriate format, with the consent of the adverse
party, the party offering the recording may prepare a transcript of the recording in
the format required by ORAP 3.35. The adverse party must not unreasonably
withhold consent.

(©) Serve a copy of the transcript on each party required by ORS 19.370 and
file with the Administrator and serve on each party, the trial court administrator, and the
transcript coordinator a certificate of preparation and service of transcript? within the time
provided in ORS 19.370. The certificate of preparation and service of the transcript must
list the dates of all proceedings transcribed, the volume numbers of the transcript(s), and
the page numbers specific to each transcript. In a criminal case, the state's copy of the
transcript shall be served on the Attorney General.® If the transcript is not served and the
certificate is not served and filed within that time, the court reporter or transcriber shall
move for an extension of time.

(d) Upon notice from the Administrator of the settlement of the transcript, file
with the Administrator an electronic version of the transcript in the form required by
ORAP 3.35(2) and, at the same time, file with the Administrator and serve on each party
a certificate of filing of transcript.* The certificate of filing must be a separate document
and may not be included as part of the electronic version of the transcript. Filing an
electronic version of the transcript with the Administrator is in lieu of filing a paper
transcript and shall be in the form provided in ORAP 3.35(2).

(5) @) The court reporter or transcriber shall serve the appellant and the
respondent each with a copy of the transcript as follows:
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Q) If a party is represented by an attorney, unless the attorney has
made other arrangements with the court reporter or transcriber, the court reporter
or transcriber shall serve the transcript in electronic form on the attorney at the
email address identified in the notice of appeal as required by ORAP 2.05(5). Ifa
party is not represented by an attorney, unless the party has made other
arrangements with the court reporter or transcriber, the court reporter or
transcriber shall serve a paper copy of the transcript on the party. In addition to or
in lieu of service by email or by paper copy, an attorney or party may make
arrangements with the court reporter or transcriber to provide a copy of the
transcript to that attorney or party on an optical disk or USB drive, or in other
comparable medium.

(i) If two or more respondents not represented by attorneys must be
served by paper copy as provided in clause (5)(a)(i) of this rule, the court reporter
or transcriber shall provide one copy of the transcript to the trial court
administrator for use by all such respondents. The copy of the transcript provided
to the trial court administrator under this clause shall be in the medium (e.g.,
paper or optical disk) requested by the trial court.

(b) If a party or attorney negotiates with a court reporter or transcriber to
provide the transcript in a medium, other than paper or email, provided by the court
reporter or transcriber, the court reporter or transcriber may request payment of no more
than $5.00 per optical disk, USB drive, or other comparable medium.

(c) A party may specify in the party's designation of record or other request
for preparation of a transcript on appeal that the version of the transcript to be provided to
that party be prepared by reducing the pages of the transcript in such a manner as to fit up
to four pages of transcript onto a single 8-1/2 x 11 inch page or in the one page of
transcript per one standard page format. If a party not responsible for arranging for
preparation of a transcript is served with a transcript containing four reduced pages of
transcript on one standard page, that party may arrange with the court reporter or
transcriber, at the party's own expense, for preparation of a transcript in the one page of
transcript per one standard page format.®

(6) The court reporter or transcriber may not charge for preparing more than one
original transcript and may charge only at the rate for copying a transcript for any additional
transcript that may be needed for an appeal or appeals:

@ When two or more cases are heard simultaneously in the circuit court from
which one or more appeals are taken, either as consolidated cases or otherwise; or

(b) When two or more cases not heard simultaneously in the circuit court are
consolidated on appeal before the transcripts are prepared.
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1 See ORS 138.500(3).

2 See Appendix 3.33-1 for form of certificate of preparation and service of a transcript.

3 See footnote 2 to ORAP 1.35 for the service address of the Attorney General.

4 See Appendix 3.33-2 for form of certificate of filing of a transcript.

® See ORAP 3.35(2)(d) regarding prohibition of the four pages of transcript per one standard
page format in version of transcript filed with the court.

Rule 3.35
FORM OF TRANSCRIPT

1) A transcript shall meet these specifications:

@) It shall be prepared using proportionally spaced 12-point type (such as
produced by commercial printers and many computer printers). The font size shall be
uniform and not vary from line to line or within the same line. Uppercase and lowercase
letters shall be used according to rules of grammar; a transcript shall not be prepared
using all uppercase letters.

(b) It shall be prepared on good quality white, opaque, unglazed paper, 8-1/2
x 11 inches in size, with numbered lines, and printed on both sides of each page.! It shall
be double-spaced and each page shall contain 25 lines of text, no more and no less,
except for the last page of the transcript. The margins of each page shall be one inch on
each side, at the top, and at the bottom.

(©) Each question shall be prefaced by "Q™ and each answer shall be prefaced
by "A." Each question and answer shall begin on a separate line no more than five spaces
from the left margin and no more than five spaces from the "Q" and "A" to the beginning
of the text. Text that carries on to the next line shall begin at the left margin.

(d) Colloquy, parentheticals, and exhibit markings shall begin no more than
15 spaces from the left margin. Text that carries on to the next line shall begin at the left
margin.

(e) Quoted material shall begin no more than 15 spaces from the left margin.
Text that carries on to the next line shall begin no more than 10 spaces from the left
margin.

()] Each page shall be consecutively numbered at the top right corner, and to

the left thereof shall be given the name of the witness followed by a notation indicating
whether the testimony is on direct, cross, redirect or recross examination, indicated by
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"D," "X," "ReD," or "ReX."

(9) Appropriate notation similarly shall be made of other proceedings, such as
a motion for dismissal or a directed verdict, audio or video recording played in court,
requested jury instructions, jury instructions, any opinion by the court, and other matters
of special importance. If possible, the voice or voices on an audio or video recording
played in court must be identified by name or by role (such as "police officer," "suspect,”
"Interviewer," "child").

(h) It shall be preceded by an appropriate title page followed by an index
noting:

() the first page of the direct, cross, redirect, and recross testimony of
each witness;

(i) all exhibits, with notation of the nature thereof and of the page of
the record where offered and, when appropriate, where received in evidence; and

(iii)  appropriate notations of other proceedings such as motions for
involuntary dismissal and directed verdict, audio or video recording played in
court, requested jury instructions, jury instructions, opinion of the court and other
matters of special importance.

Q) Each transcript volume shall be bound in a manner that allows the pages
of the transcript to lie flat when the transcript is open, as provided in this paragraph. The
transcript volume shall be bound with a plastic comb binding, with the binding within 3/8
inch from the left edge of the transcript. A transcript volume may be bound by stapling if
the transcript does not exceed 20 pages (10 pieces of paper), excluding the cover. A
transcript volume bound by stapling shall be secured by a single staple placed as close to
the upper left-hand corner as is consistent with securely binding the transcript.

() It shall have a cover sheet of clear plastic or 65-pound weight paper, front
and back.

(k) If a transcript exceeds 200 pages, it shall be bound into volumes of
approximately equal size of not more than 200 pages each. VVolumes shall be
consecutively numbered on their covers.

(@) The electronic version of the transcript filed with the Administrator as required by
ORAP 3.33(4)(c) shall be in the following form:

@ The electronic transcript shall be in Portable Document Format (PDF) that
allows text searching, and copying and pasting into another document. The pagination
of the transcript served on the parties shall correspond to the pagination of the electronic
transcript filed with the court.
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(b) If the transcript exceeds 200 pages, the electronic transcript shall be
broken into separate PDF files of approximately equal length not to exceed 200 pages.
Regardless of whether a transcript consists of one or more PDF files, each file shall be
named in accordance with the file naming conventions set out in Appendix 3.35. Ifa
PDF file contains more than one proceeding date, the beginning of each proceeding shall
be bookmarked.

(©) If the transcript is in two volumes or less, it may be filed by attaching the
electronic transcript to an email directed to appealsclerk@ojd.state.or.us. If the
Administrator determines that an electronic transcript must be rejected for security
reasons (e.g., virus or malware), the court reporter or transcriber shall resubmit the
transcript as directed by the Administrator. If the transcript is more than two volumes, it
shall be filed by optical disk.

(d) The electronic transcript shall comply with ORAP 3.35(1)(a), (c), (d), (e),
(f), (9), and (h). The electronic transcript also shall comply with ORAP 3.35(1)(b), except
that it will not be printed. Notwithstanding ORAP 3.33(5)(c), the electronic transcript
filed with the court shall be prepared in the one page of transcript per one standard page
format.

1 See ORAP 4.20 regarding use of previously prepared single-sided transcripts in judicial review
cases.

Rule 3.40
ADDITION TO OR CORRECTION OF TRANSCRIPT

1) @) When multiple parts of the oral record have been designated as part of the
record on appeal or if more than one court reporter or transcriber is preparing the
transcript, the transcript is not deemed prepared until the last part of the transcript due on
appeal is prepared.

(b) A party desiring to correct or add to the transcript shall file a motion in the
trial court within 15 days after either the date that the certificate of preparation of the
transcript is filed with the Administrator or the date that any order holding the appeal in
abeyance for the appellate settlement program expires.! The party must serve a copy of
the motion on the Administrator, the transcript coordinator, and the court reporter or
transcriber. An authorized user of the trial court electronic filing system may serve a copy
of the motion on the transcript coordinator by using the "Courtesy Copies™ email function
of that system. The email address for each judicial district's transcript coordinator is
available on the Oregon Judicial Department’s website.

(©) The party must submit a proposed order relating to the motion to correct or
add to the transcript that includes:

() If the motion is granted, a date by which the corrected or additional
transcript must be prepared.
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(i) If the motion is denied, a statement that the transcript is settled.

@) The Administrator will hold the appeal in abeyance pending the trial court's
disposition of the motion and the occurrence of one of the events specified in paragraphs (5)(b)
or (c) of this rule.

3 After the filing of a timely motion to correct or add to the transcript, the trial court
shall have the authority to grant an extension of time for making the corrections or additions to
the transcript.

4 @ If the trial court allows a motion to correct the transcript, after the filing of
the corrected transcript, the appeal will remain in abeyance until the Administrator gives

notice to the parties that the transcript has been settled as provided in paragraph (5)(b) of
this rule.

(b) If the trial court allows a motion to add to the transcript, the appeal will
remain in abeyance for a period of 15 days after the filing of the additional transcript. If a
motion to correct the additional transcript is filed timely, the appeal will continue in
abeyance pending disposition of the motion to correct and notice by the Administrator
that the transcript has been settled as provided in paragraph (5)(b) of this rule.

(© If the trial court denies the motion, the appeal will be reactivated as
provided in paragraph (5)(c) of this rule.?

5) @) If no motion to correct or add to the transcript is filed, the transcript shall
be deemed settled 15 days after the certificate of preparation of the transcript is served,?
and the period for filing the appellant's opening brief shall begin the next day.

(b) If a motion to correct or add to the transcript is filed and-granted, the
period for filing the appellant's opening brief shall begin the day after the Administrator
gives notice that the transcript has been settled.

(c) If a motion to correct or add to the transcript is filed and denied, the period
for filing the appellant's opening brief shall begin the day after entry by the trial court
administrator of the order settling the transcript.

See generally ORS 19.370(5) to (7).

1 Under ORS 19.395, the appellate court, not the trial court, has the authority to extend the time
in which to file a motion to correct or add to the transcript.

2 See ORAP 8.40 regarding appellate court review of a trial court ruling affecting appeal,
including an order disposing of a motion to correct or add to the transcript.

3 Under ORS 19.395 and ORAP 3.30(1), the appellate court, not the trial court, has the authority
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to grant any extension of time for the filing of transcripts or other parts of the record.

See ORS 19.370(6)(b) and ORAP 3.10(1) regarding the trial court administrator's duty to
transmit to the Administrator a copy of the order denying a motion to correct or add to the
transcript and settling the transcript.

Rule 3.45
AGREED NARRATIVE STATEMENT

If the parties agree to a narrative statement in lieu of or in addition to a transcript and the
parties are able to reconstruct the statements and testimony of the judge, parties, counsel,
witnesses, and others present at the proceeding, the narrative statement shall follow as nearly as
practicable the form prescribed for transcripts in ORAP 3.35; otherwise, the statement may be in
narrative form. The appellant shall file the agreed narrative statement in the trial court for
transmittal to the Administrator. When the narrative statement is delivered for filing with the trial
court, the appellant shall give notice thereof to the Administrator, showing the date of filing.

See ORS 19.380.
Rule 3.50
RETURN OF RECORDS AND EXHIBITS
1) When the appellate judgment issues, the Administrator shall return the trial court
or agency record, file, and exhibits to the trial court or agency, except the Administrator may
retain the transcript on appeal from a trial court.
@) Jurisdiction over exhibits not forwarded to the appellate court and, after issuance

of the appellate judgment, over those returned to the trial court or agency by the appellate court
rests exclusively with the trial court or agency.

See ORS 19.365(6); see also ORAP 3.55.

Rule 3.55
WITHDRAWAL OF PAPERS OR EXHIBITS

No one shall remove from the office of the Administrator or from the court any thing on
file with the appellate court except:

1) A judge or justice may do so for official business.

@) An administrative or legal staff person may do so for official business:
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@) Respecting a matter in the Supreme Court, with the authorization of the
Chief Justice or a justice authorized by the Supreme Court to decide motions;

(b) Respecting a matter in the Court of Appeals, with the authorization of the
Chief Judge or a judge authorized by the Court of Appeals to decide motions.

3 Any party or member of the public seeking to withdraw any thing shall file a
motion stating the reason for the request and specifying the thing desired. If the court grants the
motion, the person allowed to withdraw the thing shall furnish the Administrator a receipt for the
thing withdrawn.

Rule 3.63
USE OF AUDIO OR VIDEO RECORD ON APPEAL

1) Where the appeal will proceed on the audio or video record without a transcript,
on payment of the prescribed fee,! the trial court administrator shall:

@ Arrange for duplication of the audio or video record and the official log of
the audio or video record. Any duplicate copy of an audio or video record prepared for
appeal shall contain the caption and trial court number of the proceeding and the number
of tapes used in the proceeding (e.g., 1 of 5).

(b) Cause the copy of the audio or video record and official log to be served
on the party requesting it and to have a certificate of duplication and proof of service
prepared.

(© Cause to be placed in the trial court file the original of the audio or video
record, official log and certificate of duplication and proof of service, where they shall
remain until the appellate court requests that the trial court record be forwarded to the
appellate court, as provided in ORAP 3.15.

@) The trial court administrator shall file and serve copies of the audio or video
record within 14 days after receiving notice that the appellate court has waived preparation of a
transcript and is allowing the appeal to be heard on the audio or video record alone.

3 The appellate court may order the transcription of any part of an audio or video
recording not previously transcribed that the appellate court determines necessary for
deliberation. The cost of transcription under this subsection shall be paid in the first instance by
the parties to the appeal in such proportions as directed by the appellate court.

4) @) If the trial court administrator has previously provided a copy of all or part
of the audio or video record to a party, on appeal that party need not pay for and the trial
court administrator need not provide another copy of the audio or video record to that

party.
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(b) If the trial court administrator does not provide a duplicate copy of the
audio or video record to a party on appeal under paragraph (a) of this subsection, the trial
court administrator shall prepare and sign a proof of service certifying the date or dates
on which the party received a copy of the audio or video record. The trial court
administrator's certificate shall constitute proof of service of the audio or video record on
that party and shall be forwarded to the appellate court in lieu of the proof of service
required in paragraph (1)(c) of this rule.

(©) If the trial court administrator has provided a copy of all or part of an
audio or video record to a party or the attorney for a party and on appeal the party is
represented by an attorney or by a different attorney, respectively, the party or the
attorney for a party who received a certified copy of the audio or video record shall, on
request and without charge, give the audio or video record to the attorney or different
attorney representing the party on appeal. The person giving the audio or video record
may require that the person receiving the audio or video record provide a receipt therefor.

(d) If the trial court administrator has provided part but not all of the audio or
video record to a party, the provisions of paragraphs (a), (b), and (c) of this subsection
shall apply to so much of the audio or video record as has been previously provided to a

party.

(5) If a part of a recording is extracted from the official audio or video recording and
duplicated for the purpose of appeal, the trial court administrator shall attach a certificate stating
that the copy is an accurate copy of the extracted part of the original. The copy containing the
extract of the official recording shall become the official recording on appeal in lieu of the copy
referred to in subsection (1) of this rule. The trial court administrator shall make copies of the
extracted copy of the recording for service on the parties to the appeal, and prepare a certified
copy of the relevant part or parts of the official log, to be served and filed as part of the record on
appeal.

1 With respect to video records, Chief Justice Order No. 89-13, issued February 28, 1989, and
amended March 8, 1989, prescribes a fee of $20.00 per cassette.
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4. JUDICIAL REVIEW OF
ADMINISTRATIVE AGENCY PROCEEDINGS

A. GENERALLY

Rule 4.05
PROCEDURE TO CONFORM
TO CIVIL CASES

Insofar as practicable, and except where some other procedure is provided by statute or
these rules, the procedure for judicial review of an order in a contested case, judicial review of a
rule or judicial review of a ruling arising out of a declaratory ruling proceeding shall be the same
as for appeals in civil cases.

See generally ORS 183.400, ORS 183.410, and ORS 183.482.

Rule 4.10
REVIEW OF ORDERS OF
BOARD OF PAROLE

Judicial review of reviewable orders of the Board of Parole and Post-Prison Supervision,
which shall be entitled "Parole Review," shall be in accordance with the rules for judicial review
of orders of state agencies in contested cases and shall show the Board of Parole and Post-Prison
Supervision as respondent.

Rule 4.15
FORM, CONTENT, AND SERVICE OF PETITION
FOR JUDICIAL REVIEW

1) A petition for judicial review shall be typewritten, double-spaced, and
substantially in the form illustrated in Appendix 4.15-1 or Appendix 4.15-2 and must contain:

@ The title as it was before the agency to the extent possible. The title shall
include the names of the parties to the proceeding regardless of whether the title of the
agency proceeding included the names of the parties. The title also shall include the
agency if the agency is a party to the judicial review. The title must indicate the
designations of the parties before the appellate court (e.g., petitioner, respondent, cross-
petitioner, cross-respondent). If a party from the agency proceeding is not named as a
party before the appellate court, the title shall indicate the party's agency designation, if
any, followed by "below."*

(b) A designation of the parties in the judicial review proceeding before the
appellate court, including their positions in the appellate court proceeding (e.g.,
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petitioner, respondent).
(©) The litigant contact information required by ORAP 1.30.

(d) A self-represented party who consents to service of the agency record by
SFTP as provided in ORAP 4.20 must so state in the petition for judicial review and
provide the party's email address in the petition.? At any time before the agency
transmits the record to the court, a self-represented party who has consented to service of
the agency record by electronic means may revoke that consent by notifying the court and
the agency. A self-represented party who has provided the court and the state agency
with an email address under this paragraph must notify the court and the agency of a
change of email address.

(e A statement whether the petitioner is willing to stipulate that the agency
record may be shortened. If the petitioner is willing to shorten the record, the petition
shall designate the part of the record to be included in the record. Under ORS 183.482(4),
the court may tax the cost of preparing the whole or any part of the record, including the
transcript, against any party unreasonably refusing to stipulate to limit the record.

2 Only the original need be filed. The petition shall be accompanied by a copy of
the order, rule, or ruling for which judicial review is sought.

(3) The petition shall show proof of service on:

@) the agency whose order, rule, or ruling is involved (unless the agency is
the petitioner), even if the agency is not a party;

(b) the Attorney General, even if the agency is not a party.® In a workers'
compensation case, only if the State Accident Insurance Fund is a party to the case and is
representing a state agency, the petition shall show proof of service on the Attorney
General;

(©) all other parties of record in the proceeding; and

(d) any other person required by law to be served.*

4) The petition shall include a certificate of filing specifying the date the petition for
judicial review was filed with the Administrator.

! See ORAP 2.25(2) regarding the authority of the Administrator to correct the case title.

2 See ORAP 4.20 regarding transmitting and serving the agency by Secure File Transfer
Protocol (SFTP).

3 See footnote 2 to ORAP 1.35 for the service address of the Attorney General.
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% Nothing in ORAP 4.15(3) shall be construed to require service of briefs on an agency or the
Attorney General. For requirements governing the service of briefs, see ORAP 5.05(5) and
ORAP 5.12.

See ORS 183.482 for additional requirements respecting the contents of a petition for judicial
review and service requirements; ORS 656.298 (same for workers' compensation cases).

Rule 4.20
RECORD ON JUDICIAL REVIEW

1) As used in this rule:

@) "Agency" means any state agency whose decision is the subject of a
petition for judicial review filed in the Supreme Court or Court of Appeals; or the Oregon
State Bar or Board of Bar Examiners in a proceeding under ORAP 11.25, when the
proceeding below included an evidentiary hearing.

(b) "Agency record" means the record before the agency, including the agency
file, exhibits offered and received (or the subject of an offer of proof), and the transcript
of oral proceedings, or the shortened part of the record if the parties have so stipulated
pursuant to ORS 183.482(4), regardless of whether the agency actually conducted a
hearing.

(c) "Each party" may mean multiple parties if two or more parties are
represented by the same attorney or law firm.

(d) "Electronic means" means optical disk* or Secure File Transfer Protocol,
or other similar electronic medium if approved by the Administrator.

(e) "Instructions" means the instructions, located on the Oregon Judicial

Department website, for filing and serving the agency record via Secure File Transfer

Protocol by electronic means.?

() "SFTP" means Secure File Transfer Protocol.

@) Transmitting Agency Record to Appellate Court. The agency may transmit the
agency record to the Administrator conventionally in paper form, by optical disk, or by Secure
File Transfer Protocol (SFTP), as provided in this rule.

3 Preparation of the Record Generally

@ M If a state agency has its own process for preparing the record,

including any transcript, for use by the agency or tribunal and the form of the
record substantially complies with this rule, the agency may submit the record in
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that form, subject to this rule.

(i) As provided in ORS 656.298(6), the record on judicial review in a
workers' compensation case includes the transcript prepared under ORS 656.295,
all exhibits, and all decisions and orders entered during the hearing and review
process.

(b) Agency file. The agency may prepare the agency file either with the first
filed document on top (or in front) or the last filed document on top (or in front). If the
agency is submitting the record in paper form, the pages of the agency file and the
exhibits must be consecutively numbered at the bottom of each page.

(©) Exhibits.

Q) Except as provided in this paragraph, the agency must transmit all
exhibits offered and received, including any exhibit that is the subject of an offer
of proof. If the agency is transmitting the exhibits by electronic means, the
agency must identify each disk or electronic file containing exhibits as provided
in the Instructions.

(i) Except as provided in clause (iii) of this paragraph, if the exhibits
include any nondocumentary exhibit, the agency must conventionally transmit the
exhibit.

(iii)  If the exhibits include an audio or video recording on an optical
disk, the agency must transmit the disk as part of the exhibits. If the exhibits
include one or more audio or video tape recordings, unless a party objects, the
agency may copy the recording to an optical disk and transmit the optical disk in
lieu of the tape recording. A party may move the court to supplement the record
on judicial review with a transcript of any audio or video recording, to be
prepared at the party’s expense.

(d) Transcript. If the agency is submitting the record in paper form, the
transcript must be prepared as provided in ORAP 3.35(1). If the agency is submitting the
record by electronic means, the agency must comply with ORAP 3.35(2)(a), (b), and (d).

(e) Indexing. The record must be indexed. The index for the record must
identify each document in the agency file, each volume of transcript, and each exhibit. If
the agency is transmitting the record by electronic means, each document identified in an
index must be electronically linked to the document. If the agency is transmitting the
record by optical disk and the record requires more than one disk, the second and any
subsequent disk must have a subindex of the documents on that disk, with electronic links
to each document on the disk.

()] The agency must assemble the record in this order: The agency file, the
parties’ exhibits, and any transcript.
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(9) If the agency is transmitting the record in paper form, the agency must
securely fashion the index and record in a suitable cover or folder showing on the outside
the case name and the agency name and case number. If the agency is transmitting the
record by electronic means, the agency must submit the record as provided in the
Instructions.

4 Confidential and Sealed Documents

@ If the record contains a confidential or sealed document* as defined in
ORAP 3.07, the agency must place the document in an envelope (if the record is being
transmitted conventionally) or in a separate electronic file as provided in the Instructions
(if the record is transmitted by electronic means). If the record includes multiple
confidential documents, the agency may place all confidential documents in the same
envelope or electronic file. If the agency record includes multiple sealed documents, the
agency must place each sealed document in a separate envelope or electronic file.

(b) An envelope containing a sealed or confidential document must indicate
on the outside of the envelope the case name, the agency name and case number, and that
it contains a sealed or confidential document. An electronic file containing a sealed or
confidential document must be labelled as provided in the Instructions.

(©) If the agency is transmitting the record by optical disk, all confidential
documents must be placed on a separate disk labelled as provided in the Instructions, and
each sealed document must be transmitted by a separate disk. If the agency is
transmitting the record by SFTP, any sealed document must be transmitted by either
optical disk or in paper form.

(5) Transmitting the Record in Paper Form. If the agency transmits and serves the
record in paper form, the record must have a suitable cover or folder bearing on the outside the
title and agency number of the case and the name of the agency from which the review is taken.
Whenever feasible, the agency must submit the original record. The agency’s transmission and
service of the record in paper form qualifies as transmission of the record within the meaning of
ORS 183.482(4).

(6) Preparing and Transmitting the Record by Electronic Means.

@ If the agency transmits the record by electronic means, the agency must
prepare the record as provided in the Instructions.

(b) The following qualifies as transmission of the record to the Administrator
within the meaning of ORS 183.482(4):

Q) Delivery of the record in optical disk form to the Administrator for
filing as provided in the Instructions; or
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(i) Uploading the agency record to the Judicial Department’s SFTP
site as provided in the Instructions, together with notification to the Administrator
that the upload is complete, as provided in the Instructions.

(©) The following qualifies as service of the record on a party to the judicial
review, as provided in subsection (3):

M Delivery of the record in conventional paper form to the party;
(i) Delivery of the record in optical disk form to the party; or

(iii)  Uploading the record to the Judicial Department’s SFTP site as
provided in the Instructions and providing notification to the other party that the
upload is complete. The record will remain on the SFTP site for 14 days to allow
a party being served by SFTP to retrieve the record and copy it to a suitable
location on the party’s computer.

(7) Service Generally

(@  On the same date the agency transmits the agency record to the
Administrator, the agency must serve a copy of the record on each other party to the
judicial review. The agency may serve the party conventionally in paper form, by optical
disk, or by Secure File Transfer Protocol (SFTP), as provided in this subsection.

(b) Service on Party Represented by Attorney. If the agency transmits the
record to the Administrator by optical disk or SFTP, the agency must serve a copy of the
record on any party represented by an attorney, including an out-of-state attorney
admitted pro hac vice, by the same means unless the attorney has made arrangements
with the agency for service by other means.

(c) Service on Self-Represented Party.

Q) The agency may serve the record on a self-represented party
conventionally in paper form or by optical disk.

(i)  The agency may serve the record on a self-represented party by
SFTP, if the party has stated the party's willingness to be served by SFTP as
provided in ORAP 4.15(1)(d) or if the agency otherwise has obtained the party’s
consent to be served by SFTP.

(iii)  If the agency serves a self-represented party by optical disk or
SFTP, the agency must notify the party that, if the party is unable to access the
record, the party must notify the agency within 14 days of receipt, with contact
information for the agency.® If a party so notifies the agency, the agency must
serve the record on the party conventionally in paper form within seven days.
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(d) If the record includes one or more confidential documents* as defined in
ORAP 3.07, the agency must serve the parties with a copy of the confidential document.
If the record includes one or more sealed documents as defined in ORAP 3.07, the
agency must not serve a copy of the sealed document on the parties.

(e) The agency must accompany the record as transmitted to the court with
proof of service of the record on each party, stating the manner in which each party was
served.

(8) Transmitting and Serving Corrected or Additional Agency Record

@ The agency’s initial transmission of the record to the Administrator and
service on the parties to a judicial review triggers the 15-day period under ORAP 4.22(1)
to move to correct or add to the transcript or to correct the record other than the
transcript.

(b) The record is deemed settled upon exhaustion of the opportunity to move
to correct or add to the transcript or to correct the record other than the transcript and to
obtain appellate court review of the agency’s disposition of such a motion as provided in
ORAP 4.22.

(c) If the agency or the court corrects or adds to any part of the record, the
agency must transmit to the Administrator and serve on the parties the corrected or
additional part of the record by one of the methods prescribed in this rule.

d) The Administrator will notify the parties when the Administrator
determines that the record is settled.

9) Modified Record After Court Grants Leave to Present Additional Evidence

If the appellate court grants a party’s motion under ORS 183.482(5) for leave to present
additional evidence, following proceedings before the agency, the agency must transmit to the
Administrator and serve on the parties any additional record by one of the methods prescribed in
this rule.

(10)  Disposition of Agency Record upon Issuance of Appellate Judgment

@ If the agency transmitted the record to the Administrator in paper form,
unless the court directs otherwise, when the Administrator issues the appellate judgment,
the Administrator will return the record to the agency.

(b) If agency transmitted the record to the Administrator by electronic means,
the Administrator issues the appellate judgment, the Administrator will not return the
agency record to the agency. The Administrator will retain the electronic record for at
least six months; thereafter, unless the court grants a party’s request to retain the agency
record longer, the Administrator may delete the record from computer storage.
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! See the definition of “optical disk” at ORAP 1.15(3)(s).

2 he Instructions are published at:
<https://www.courts.oregon.gov/courts/appellate/rules/Pages/orap.aspx>.

3 As provided in the SFTP Instructions, the agency will email notice to any party being served
with the record by SFTP when the record is ready to be downloaded. The Instructions describe
how to access the SFTP website and download the record.

* "Document™ as used here means a document in the agency file, an exhibit, or any part of the
transcript of oral proceedings that the administrative law judge, agency, or court has ordered to
be treated as confidential or sealed.

Rule 4.22
CORRECTING THE RECORD ON JUDICIAL REVIEW

Unless a statute prescribes a different procedure in particular cases, the record on direct
judicial review of an agency order shall be corrected or added to as follows:

1) Within 15 days after the agency files the record of agency proceedings, or such
further time as may be allowed by the court, any party may file with the agency a motion:

@ To correct any errors appearing in the transcript or to have additional parts
of the proceedings transcribed, if the record includes a transcript.

(b) To correct the record, other than the transcript, by removing material
appearing in the agency record as filed that was not made part of the record before the
agency, or by adding material that was made part of the record before the agency but was
omitted from the record as filed. This paragraph does not authorize supplementing the
record on judicial review with evidence that never was part of the record before the
agency.!

@) The motion shall be captioned "Before the [name of agency to which the motion
is directed].” The party shall serve the court with a copy of the motion, which shall include on
the title page the notation "Court Service Copy."

3) The agency shall file with the court a copy of its order disposing of the motion to
correct the record or to correct or add to the transcript. If the agency grants the motion in whole
or in part, the agency shall serve on the adverse party or parties and file with the court a
corrected record, a corrected transcript, or an additional transcript, as appropriate. When the
agency files a corrected record or transcript, in the discretion of the agency, the agency may
serve and file only those pages as have been corrected.
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4) Any party aggrieved by the agency's disposition of a motion to correct the record
or to correct or add to the transcript, may request, by motion filed within 14 days after the date of
filing of the agency's disposition, that the court review the agency's disposition. The motion
shall be captioned "In the Court of Appeals of the State of Oregon™ or "In the Supreme Court of
the State of Oregon," as appropriate, and shall be entitled "Motion for Review of Agency Order
Under ORAP 4.22."

(5) €)) If no party files a motion to correct the record or correct or add to the
transcript, the court will deem the record settled 15 days after it is filed, and the period
for filing the petitioner's opening brief shall begin the next day.

(b) If a party files a motion to correct the record or correct or add to the
transcript and the agency grants the motion in its entirety, the court will deem the agency
record settled on the agency filing its order.

(©) If a party files a motion to correct the record or correct or add to the
transcript and the agency denies the motion in whole or in part, the court will deem the
agency record settled:

() On expiration of the time under subsection (4) of this rule to move
for review of the agency’s order or

(i) If the party moves for review under subsection (4), on the court’s
disposition of the motion for review.

(d) On the record settling as provided in paragraphs (b) and (c) of this
subsection, the court will notify the parties that the record is settled and that the period
for filing the petitioner’s brief has begun.

1 See ORS 183.482(5) regarding an application for leave to present additional evidence that was
never part of the record before the agency in the proceeding.

See ORS 183.482(4) regarding correcting the record on judicial review of orders in contested
cases: "* * * The court may require or permit subsequent corrections or additions to the record
when deemed desirable. * * *"

Rule 4.25
ADDITIONAL EVIDENCE

1) An application under ORS 183.482(5) for leave to present additional evidence on
judicial review shall be submitted as a motion. The motion shall be accompanied by an affidavit
describing the evidence sought to be presented, specifying why the evidence was not produced at
the agency hearing and stating whether an extension of time was requested for the purpose of
producing the evidence before the agency.
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@) When the court grants an application to present additional evidence pursuant to
ORS 183.482(5), it may designate the time in which the new evidence, together with the
agency's new findings and order, or certificate that it elects to stand on its original findings and
order, shall be filed with the court.

(3) The filing by the agency of the new evidence and findings and order, or certificate
that it elects to stand on its original findings and order, shall be accompanied by proof of service
of copies of the new evidence, except exhibits unless otherwise provided by law, and the
agency's new findings and order or certificate on all parties required to be served.

4) The granting of an application to present additional evidence shall suspend the
time for filing briefs until the filing by the agency of the findings upon the additional evidence,
unless otherwise ordered by the court.

Rule 4.30
REVIEW OF AGENCY DENIAL
OF MOTION TO STAY

A party may move for review of an agency's denial of a motion to stay. The motion shall
include all documents that the party believes to have been considered by the agency on the
party's request for a stay from the agency, the agency's written decision, if any, and any other
documents the party considers relevant. The court may lengthen or shorten the period of time in
which the agency may respond to the motion, as provided in ORAP 7.05(3).

See ORS 183.482(3)(d).

Rule 4.35
AGENCY WITHDRAWAL OF ORDERS

1) @) If an agency, pursuant to ORS 183.482(6), withdraws an order for the
purpose of reconsideration, it shall file with the Administrator a notice of the withdrawal.
The notice shall include a statement of reasons why the order is being reconsidered and
the date the agency expects to submit a new order to the court after reconsideration. An
order on reconsideration shall be filed within 60 days after the filing of the notice of
withdrawal or within such other time as the court may allow.

(b) If an agency not subject to ORS 183.482(6) withdraws an order on judicial
review for the purpose of reconsideration it shall file with the Administrator a copy of its
order or other decision withdrawing that order, accompanied by a statement of reasons
why the order is being withdrawn and a statement whether the agency expects to submit a
new order to the court following the withdrawal and, if so, when.
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(@) The filing of a notice under subsection (1) of this rule shall suspend proceedings
on the petition for judicial review until an order on reconsideration is filed, or the time
designated therefor expires, unless otherwise ordered by the court.

(3) Regardless whether an order first has been withdrawn for the purpose of
reconsideration under paragraphs (1)(a) or (b) of this rule, if an agency issues an order on
reconsideration, the Attorney General shall file a copy of the order on reconsideration with the
Administrator. The order shall be filed within seven days after the agency issues the order on
reconsideration.

4) @) () Except as provided in subparagraph (4)(a)(ii) of this rule, after the
filing of an order on reconsideration, if the petitioner desires judicial review of the order
on reconsideration, the petitioner shall file an amended petition for judicial review or
notice of intent to proceed with judicial review within a period equal to that allowed for
filing an original petition.> No filing fee is required for an amended petition.

(i) If the petitioner on judicial review of an order of the Board of
Parole and Post-Prison Supervision desires to continue the judicial review after
the Board issues its order on reconsideration, the petitioner shall file a notice of
intent to proceed with judicial review within the period equal to that allowed for
filing an original petition, unless the court allows additional time.?

(b) A person who is dissatisfied with the order on reconsideration and who
does not file under paragraph (4)(a) of this rule may file a petition for judicial review of
the order on reconsideration in accordance with statute and these rules.

(©) If no petition or notice of intent to proceed with judicial review is timely
filed, the judicial review proceeding in the Court of Appeals will be dismissed.

5) If the agency has considered any material beyond the present record, the agency
shall submit an amended record to the Administrator within 14 days after the filing of a petition,
amended petition for judicial review, or notice of intent to proceed with judicial review. The
amended record on review shall be prepared pursuant to ORAP 4.20.

(6) If the petitioner filed an opening brief before the withdrawal of the order for
reconsideration, in addition to filing an amended petition for judicial review or notice of intent to
proceed with judicial review as required by paragraph (4)(a) of this rule, the petitioner may give
notice to the Administrator of the petitioner's intent to proceed on the original opening brief. If
the petitioner had not filed an opening brief or desires to file a supplemental brief, the petitioner's
opening or supplemental brief shall be filed 28 days after the date the amended petition for
judicial review or notice of intent to proceed with judicial review was filed or the date the agency
submitted the amended record to the Administrator, whichever is later. A respondent's
answering brief, if any, shall be filed within 28 days after the filing of the petitioner's opening or
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supplemental brief or notice that the petitioner will proceed on the original brief.

1 See ORS 183.482(6).

2 See ORS 144.335(7).

Rule 4.40
APPEARANCE BY AGENCY
NOT A PARTY

1) If an agency whose order, rule, ruling, policy, or other action is at issue is not a
party to the proceeding, it may intervene as a party in the Court of Appeals by filing a brief. The
brief shall be due on the same date that the respondent's answering brief is due.

(@) If an agency has filed a brief in the Court of Appeals and the decision is adverse
to the agency's view of its order, rule, ruling, policy, or other action, the agency may petition for
review as provided in ORAP 9.05.

(3) If an agency has not intervened in the Court of Appeals, it may file a petition for
intervention and for reconsideration or review under ORAP 9.05 and ORAP 9.10.

4) If the Supreme Court accepts review in a proceeding in which an agency's order,
rule, ruling, policy, or other action is at issue, the agency may intervene by filing a brief. The
brief shall be due on the same date that the respondent's brief on the merits on review is due.

5) If an agency has intervened under this rule, it may move to argue orally before the
Supreme Court or Court of Appeals. The motion must be filed at least seven days before the
date set for argument.

(6) An agency intervening in a proceeding under this rule is a party only in the
appellate courts and the agency's party status terminates upon issuance of the appellate judgment.
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B. JUDICIAL REVIEW OF
CERTAIN LAND USE DECISIONS

Rule 4.60
LAND USE CASES IN GENERAL

1) As used in ORAP 4.60 to 4.74:

@) "Agency" means the Land Use of Board of Appeals (LUBA), the Land
Conservation and Development Commission (LCDC), the Columbia River Gorge
Commission (CRGC), or a referee appointed by a local government under ORS
197.375(2) to decide an appeal of an expedited land division matter under ORS 197.360
and ORS 197.365 or an appeal of an expedited industrial land use matter under ORS
197.722 to ORS 197.728, as appropriate.t

(b) "Land use case" means a final order of LUBA, an order of the LCDC
concerning designation of urban reserves under ORS 195.145(1)(b) or rural reserves
under ORS 195.141, final action or order of the CRGC that is subject to expedited
judicial review as provided in ORS 196.115(2)(a), or decision of a referee under ORS

197.375(2), as appropriate.?

2 Insofar as practicable, and except where some other procedure is provided by
statute or these rules, the procedure for judicial review of a decision in a land case shall be the
same as for judicial review of administrative proceedings, including that the form, content, and
service of the petition shall be as prescribed in ORAP 4.15.

(3) The case caption of any petition, motion, brief, or other paper filed with the court
shall include the words "EXPEDITED PROCEEDING UNDER ORS " and identifying the
statute authorizing the expedited judicial review.

4) In a LUBA or referee case, the petitioner shall establish in the petition for judicial
review, by reference to the record of the local proceeding before LUBA or the referee or by
petitioner's affidavit accompanying the petition, that the petitioner has statutory standing to
invoke the jurisdiction of the court.*

1 ORS 197.726(2), as applicable, provides that an appeal of an application for an expedited
industrial land use permit "may be made in the manner set forth in ORS 197.375."

2 Judicial review of CRGC approval of county land use ordinances pursuant to section seven of
the Columbia River Gorge National Scenic Area Act, PL 99-663, is not expedited. ORS

196.115(5).

3 E.g., ORS 197.850, ORS 197.855 (judicial review of LUBA decisions); ORS 197.651 (judicial
review of LCDC orders concerning designation of urban reserves under ORS 195.145(1)(b) or
rural reserves under ORS 195.141); ORS 196.115(2)-(4) (judicial review of certain CRGC final
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actions or orders); ORS 197.375(8) (judicial review of referee decisions concerning expedited
land divisions); and ORS 197.726(3) (judicial review of referee decisions concerning expedited
industrial land use permits).

4 See ORS 197.850. ORS 197.375(8) and ORS 197.726(3) provide that judicial review of referee
decisions under those statutes may be taken "in the manner provided for review of final orders of
the Land Use Board of Appeals under ORS 197.850 and 197.855."

Rule 4.64
RECORD ON JUDICIAL REVIEW

1) The agency must prepare, transmit, and serve the agency record as provided in
ORAP 4.20.

@) The cover or folder for a record transmitted in paper form, and each disk for a
record transmitted in optical disk form, and each electronic folder transmitted by electronic
means, must be labelled to show the case title and agency number and identify it as a LUBA,
LCDC, CRGC, expedited land division, or expedited industrial land use case, as appropriate.

(3) After the Administrator issues the appellate judgment, the Administrator will
dispose of the record as provided in ORAP 4.20(10).

Rule 4.66
TIME FOR FILING BRIEFS

(@D On judicial review of a LUBA decision, an LCDC decision, or a referee decision:

@) Notwithstanding ORAP 5.80, the petitioner's opening brief and excerpt of
record shall be served and filed not later than 21 days after the filing of the petition for
judicial review. Failure to file the opening brief within the time allowed by this rule will
result in automatic dismissal of the petition.

(b) The respondent's answering brief shall be served and filed within 21 days
after the filing of petitioner's opening brief. If the respondent fails to file a brief within
the time allowed by this rule, the cause will be submitted on petitioner's opening brief
and oral argument, and the respondent will not be allowed to argue the case.

(c) No reply brief shall be permitted.

@) On judicial review of a CRGC decision, briefing shall be completed according to
the deadlines set out in ORAP 5.80.
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Rule 4.67
LOCAL GOVERNMENT
AND CRGC DOCUMENTS

The petitioner shall include copies of all provisions of local government documents (e.g.,
ordinances, plans) and CRGC documents (e.g., management plans), as applicable, pertinent to its
arguments on judicial review in the excerpt of record if the provisions are part of the record or in
an appendix to the petitioner's opening brief if the provisions are not part of the record.!

! To determine whether material properly belongs in the excerpt of record or in an appendix, see
ORAP 5.50 and ORAP 5.52.

Rule 4.68
CROSS-PETITIONS

(@D On judicial review of a LUBA decision, an LCDC decision, or a referee decision:

@) A cross-petition for judicial review, if any, shall be served and filed within
seven days after the filing of the petition for judicial review.

(b) A cross-petitioner's opening brief and excerpt of record shall be served
and filed within 14 days after the filing of petitioner's opening brief and may, if
appropriate, be combined with the respondent's answering brief. If combined with the
respondent's answering brief, a cross-petitioner's opening brief shall be served and filed
within 21 days after the filing of the petitioner's opening brief.

(© A cross-respondent's answering brief shall be due seven days after the
filing of the cross-petitioner's opening brief. Notwithstanding ORAP 1.35(1)(d) and
(2)(b), a cross-respondent shall file and serve the cross-respondent's answering brief in
such a manner as to cause actual receipt of the brief by the Administrator and by all other
parties to the judicial review no later than one business day after the brief is due. If the
cross-respondent fails to file an answering brief on cross-petition within the time allowed
by this rule, the cross-petition will be submitted on cross-petitioner's brief and oral
argument, and cross-respondent will not be allowed to argue issues raised by the cross-
petition.

(d) No reply brief on cross-petition shall be permitted.
(@) On judicial review of a CRGC decision, the procedure for cross-petitions shall be

the same as for judicial review of administrative proceedings, and briefing on cross-petitions
shall be completed according to the deadlines set out in ORAP 5.80.
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Rule 4.70
NO CONTINUANCES

1) On judicial review of a LUBA decision, an LCDC decision, or a referee decision,
in the Court of Appeals, no continuance or extension shall be granted as to the time specified by
statute for transmission of the record, the time specified by these rules for filing the cross-
petition and the briefs, or the time set for oral argument, except as prescribed in ORS 197.850(7)
and ORS 197.860 in a LUBA case or a referee case, or in ORS 197.651(8) in an LCDC case.

@) On judicial review of a CRGC decision, in the Court of Appeals, no continuance
or extension shall be granted as to the time specified by statute for the transmission of the record.

Rule 4.72
MOTION NOT TOLLING TIME

1) On judicial review of a <ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>