IN THE SUPREME COURT OF THE STATE OF OREGON

In the Matter of Amendment to the } ORDER NO. 13-017

OREGON STATE BAR RULES )

OF PROCEDURE )
) ORDER AMENDING TITLE 8
) OF THE BAR RULES OF
) PROCEDURE

At its public meeting on April 2, 2013, the court considered and approved amendments to
Title 8 of the Bar Rules of Procedure to authorize the OSB Executive Director to review and
make recommendations to the Supreme Court on applications for reinstatement of attorneys and
to expedite the reinstatement process for routine applications. The rule, as amended, is set out
below. Deleted text is lined through and new text is underlined:

Rule 8.1 Reinstatement — Formal Application Required.
(a) Applicants. Any person who has been a member of the Bar, but who has

(D) resigned under Form A of these rules more than five years prior to the date of
application for reinstatement and who has not been a member of the Bar during such
period; or

(ii) resigned under Form B of these rules prior to January 1, 1996; or

(iii) been disbarred as a result of a disciplinary proceeding commenced by formal
complaint before January 1, 1996; or

(iv) been suspended for misconduct for a period of more than six months; or

(v) been suspended for misconduct for a period of six months or less but has
remained in a suspended status for a period of more than six months prior to the date
of application for reinstatement; or

(vi) been enrolled voluntarily as an inactive member for more than five years; or
~ (vii) been involuntarily enrolled as an inactive member; or

(viii) been suspended for any reason and has remained in that status more than five
years,

and who desires to be reinstated as an active member or to resume the practice of law in this state
shall be reinstated as an active member of the Bar only upon formal application and compliance
with the Rules of Procedure in effect at the time of such application. Applicants for reinstatement
under this rule must file a completed application with the Bar on a form prepared by the Bar for
such purpose. The applicant shall attest that the applicant did not engage in the practice of law
except where authorized to do so during the period of the applicant’s inactive status, suspension,



disbarment or resignation. A reinstatement to inactive status shall not be allowed under this rule.
The application for reinstatement of a person who has been suspended for a period exceeding six
months shall not be made earlier than three months before the earliest possible expiration of the
period specified in the court’s opinion or order of suspension,

(b) Required Showing. Each applicant under this rule must show that the applicant has good
moral character and general fitness to practice law and that the resumption of the practice of law
in this state by the applicant will not be detrimental to the administration of justice or the public
interest. No applicant shall resume the practice of law in this state or active membership status
unless all the requirements of this rule are met.

(c) Learning and Ability. In addition to the showing required in BR 8.1(b), each applicant under
this rule who has remained in a suspended or resigned status for more than three years or has
been enrolled voluntarily or involuntarily as an inactive member for more than five years must
show that the applicant has the requisite learning and ability to practice law in this state. The
[Board] Bar may recommend and the Supreme Court may require as a condition -precedent to
reinstatement that the applicant take and pass the bar examination administered by the Board of
Bar Examiners, or successfully complete a prescribed course of continuing legal education.
Factors to be considered in determining an applicant’s learning and ability include, but are not
limited to: the length of time since the applicant was an active member of the Bar; whether and
when the applicant has practiced law in Oregon; whether the applicant practiced law in any
jurisdiction during the period of the applicant’s suspension, resignation or inactive status in this
state; and whether the applicant has participated in continuing legal education activities during
the period of suspension or inactive status in this state.

(d) Fees. In addition to the payments required in BR 8.6, an applicant under this rule shall pay at
the time the application for reinstatement is filed, an application fee of $500.

(¢) Review by Executive Director; Referral of Application to Board. Notice of and requests
for comment on applications filed under BR 8.1 shall be published on the bar’s web site for
a period of 30 days. If, after review of an application filed under BR 8.1 and any
information gathered in the investigation of the application, the Executive Director
determines that the applicant has made the showing required by BR 8.1(b), the Executive
Director shall recommend to the Supreme Court, as provided in BR 8.7, that the
application be granted, conditionally or unconditionally. If the Executive Director is unable
to determine from a review of an application and any information gathered in the
investigation of the application that the applicant has made the showing required by BR
8.1(b), the Executive Director shall refer the application to the Board for consideration,
with notice to the applicant.

(f) Board Consideration of Application. If, after a referral from the Executive Director, the
Board determines from its review of the application and any information gathered in the
investigation of the application that the applicant has made the showing required by BR
8.1(b), the Board shall recommend to the Supreme Court, as provided in BR 8.7, that the
application be granted, conditionally or unconditionally. If the Board determines that the
applicant has not made the showing required by BR 8.1(b), the Board shall recommend to
the Supreme Court that the application be denied.



Rule 8.2 Reinstatement — Informal Application Required.
(a) Applicants. Any person who has been a member of the Bar, but who has

(i) resigned under Form A of these rules for five years or less prior to the date of
application for reinstatement, and who has not been a member of the Bar during such
period; or

(ii) been enrolled voluntarily as an inactive member for five years or less prior to the
date of application for reinstatement; or

(iii) been suspended for failure to pay the Professional Liability Fund assessment,
Client Security Fund assessment, or membership fees or penalties and has remained
in that status more than six months but not in excess of five years prior to the date of
application for reinstatement,

(iv) been suspended for failure to file with the Bar a certificate disclosing lawyer trust
accounts and has remained in that status more than six months but not in excess of
five years prior to the date of application for reinstatement,

may be reinstated by the Executive Director by filing an informal application for reinstatement
with the Bar and compliance with the Rules of Procedure in effect at the time of such

application. The informal application for reinstatement shall be on a form prepared by the Bar for
such purpose. The applicant shall attest that the applicant did not engage in the practice of law
except where authorized to do so during the period of the applicant’s inactive status, suspension
or resignation. Reinstatements to inactive status shall not be allowed under this rule except for
those applicants who were inactive and are secking reinstatement to -inactive status after a
financial suspension. No applicant shall resume the practice of law in this state or active or
inactive membership status unless all the requirements of this rule are met.

(b) Required Showing. Each applicant under this rule must show that the applicant has good
moral character and general fitness to practice law and that the resumption of the practice of law
in this state by the applicant will not be detrimental to the administration of justice or the public
interest. No applicant shall resume the practice of law in this state or active membership status
unless all the requirements of this rule are met.

(c) Fees. In addition to the payments required in BR 8.6, an applicant under this rule shall pay at
the time the application for reinstatement is filed, an application fee of $250.

(d) Exceptions. Any applicant otherwise qualified to file for reinstatement under this rule but
who

(i) during the period of the member’s resignation, has been convicted in any
jurisdiction of an offense which is a misdemeanor involving moral turpitude or a
felony under the laws of this state, or is punishable by death or imprisonment under
the laws of the United States; or

(i) during the period of the member’s suspension, resignation or inactive status, has
been suspended for professional misconduct for more than six months or has been
disbarred by any court other than the Supreme Court; or



(iii) has engaged in conduct which raises issues of possible violation of the Bar Act,
Code of Professional Responsibility or Rules of Professional Conduct;

shall be required to seek reinstatement under BR 8.1. Any applicant required to apply for

" reinstatement under BR 8.1 because of this rule shall pay all fees, assessments and penalties due
and delinquent at the time of the applicant’s resignation, suspension or transfer to inactive status,
and an application fee of $500 to the Bar at the time the application for reinstatement is filed,
together with any payments due under BR 8.6.

(¢) Referral of Application to Board. If the Executive Director is unable to determine from a
review of an informal application and any information gathered in the investigation of the
application that the applicant for reinstatement has made the showing required by BR 8.2(b), the
Executive Director shall refer the application to the Board for consideration, with notice to the
applicant.

() Board Consideration of Application. If, after a referral from the Executive Director, the Board
determines from its review of the informal application and any information gathered in the
investigation of the application that the applicant for reinstatement has made the showing
required by BR 8.2(b), the Board shall reinstate the applicant. If the Board determines that the
applicant has not made the showing required by BR 8.2(b), the Board shall deny the application
for reinstatement. The Board also may determine that an application filed under BR 8.2 be
granted conditionally. The Board shall file an adverse recommendation or a recommendation of
conditional reinstatement with the Supreme Court under BR 8.7.

(g) Suspension of Application. If the Executive Director or the Board, as the case may be,
determines that additional information is required from an applicant regarding conduct during the
period of suspension, resignation or inactive status, the Executive Director or the Board, as the
case may be, may direct Disciplinary Counsel to secure additional information concerning the
applicant’s conduct and defer consideration of the application for reinstatement.

Rule 8.3 Reinstatement — Compliance Affidavit.

(a) Applicants. Subject to the provisions of BR 8.1(a)(v), any person who has been a member of
the Bar but who has been suspended for misconduct for a period of six months or less shall be
reinstated upon the filing of a Compliance Affidavit with Disciplinary Counsel as set forth in BR
12.9, unless the court or Disciplinary Board in any suspension order or decision shall have
directed otherwise.

(b) Fees. In addition to the payments required in BR 8.6, an applicant under this rule shall pay an
application fee of $250.

Rule 8.4 Reinstatement — Financial or Trust Account Certification Matters.

(a) Applicants. Any person who has been a member of the Bar but suspended solely for failure to
pay the Professional Liability Fund assessment, Client Security Fund assessment or annual
membership fees or penalties, or suspended solely for failure to file a certificate disclosing
lawyer trust accounts, may be reinstated by the Executive Director to the membership status
from which the person was suspended within six months from the date of the applicant’s
suspension, upon:



(i) payment to the Bar of all applicable assessments, fees and penalties owed by the
member to the Bar, and

(ii) in the case of a suspension for failure to pay membership fees or penalties or the
Client Security Fund assessment, payment of a reinstatement fee of $100; or

(iii) in the case of a suspension for failure to pay the Professional Liability Fund
assessment, payment of a reinstatement fee of $100; or

(iv) in the case of suspensions for failure to pay both membership fees or penalties or
the Client Security Fund assessment, and the Professional Liability Fund assessment,
payment of a reinstatement fee of $200; or

(v) in the case of suspension for failure to file a lawyer trust account certificate, filing
such a certificate with the Bar and payment of a reinstatement fee of $100.

An applicant under this rule must, in conjunction with the payment of all required sums, submit a
written statement to the Executive Director indicating compliance with this rule before
reinstatement is authorized. The written statement shall be on a form prepared by the Bar for
such purpose. The applicant shall attest that the applicant did not engage in the practice of law
except where authorized to do so during the period of the applicant’s suspension.

(b) Exceptions. Any applicant otherwise qualified to file for reinstatement under this rule but
who, during the period of the member’s suspension, has been suspended for misconduct for more
than six months or been disbarred by any court other than the Supreme Court, shall be required
to seek reinstatement under BR 8.1. Any applicant required to apply for reinstatement under BR
8.1 because of BR 8.4(b) shall pay all fees, assessments and penalties due and delinquent at the
time of the applicant’s suspension and an application fee of $500 to the Bar at the time the
application for reinstatement is filed, together with any payments due under BR 8.6.

Rule 8.5 Reinstatement — Noncompliance With Minimum Continuing Legal Education,
New Lawyer Mentoring Program or Ethics School Requirements.

(a) Applicants. Subject to the provisions of BR 8.1(a)(viii), any person who has been a member
of the Bar but suspended solely for failure to comply with the requirements of the Minimum
Continuing Legal Education Rules, the New Lawyer Mentoring Program or the Ethics School
established by BR 6.4 may seck reinstatement at any time subsequent to the date of the
applicant’s suspension by meeting the following conditions:

(i) Completing the requirements that led to the suspension;

(ii) Filing a written statement with the Executive Director, on a form prepared by the
Bar for that purpose, which indicates compliance with this rule and the applicable
MCLE, NLMP or Ethics School Rule. The applicant shall attest that the applicant did
not engage in the practice of law except where authorized to do so during the period
of the applicant’s suspension; and

(iii) Submitting in conjunction with the required written statement, a reinstatement fee
of $100.



(b) Referral to Supreme Court. Upon compliance with the requirements of this rule, the
Executive Director shall submit a recommendation to the Supreme Court with a copy to the
applicant. No reinstatement is effective until approved by the Court.

(¢) Exception. Reinstatement under this rule shall have no effect upon any member’s status under
any other proceeding under these Rules of Procedure.

Rule 8.6 Other Obligations Upon Application.

() Financial Obligations. Each applicant under BR 8.1 through 8.5 shall pay to the Bar, at the
time the application for reinstatement is filed, all past due assessments, fees and penalties owed
to the Bar for prior years, and the membership fee and Client Security Fund assessment for the
year in which the application for reinstatement is filed, less any active or inactive membership
fees or Client Security Fund assessment paid by the applicant previously for the year of
application. Each applicant under BR 8.1(a)(i), BR 8.1(a)(viii), BR 8.2(a)(i), BR 8.2(a)(iii) or
BR 8.2(a)(iv) shall also pay to the Bar, at the time of application, an amount equal to the inactive
membership fee for cach year the applicant remained suspended or resigned and for which no
membership fee has been paid. Each applicant shall also pay, upon reinstatement, any applicable
assessment to the Professional Liability Fund.

(b) Judgment for Costs; Client Security Fund Claim. Each applicant shall also pay to the Bar, at
the time of application:

(1) any unpaid judgment for costs and disbursements assessed in a disciplinary or
contested reinstatement proceeding; and

(i) an amount equal to any claim paid by the Client Security Fund due to the
applicant’s conduct, plus accrued interest thereon.

(¢) Refunds. In the event an application for reinstatement is denied, the Bar shall refund to the
applicant the membership fees and assessments paid for the year the application was filed, less
the membership fees and assessments that applied during any temporary reinstatement under BR
8.7. _

(d) Adjustments. In the event an application for reinstatement is filed in one year and not acted
upon until the following year, the applicant shall pay to the Bar, prior to reinstatement, any
increase in membership fees or assessments since the date of application. If a decrease in
membership fees and assessments has occurred, the Bar shall refund the decrease to the
applicant.

Rule 8.7 Board Investigation And Recommendation.

() Investigation and Recommendation. On the filing of an application for reinstatement under
BR 8.1 and BR 8.2, Disciplinary Counsel shall make such investigation as it deems proper and
report to the Executive Director or the Board, as the case may be. For applications filed under
BR 8.1, the Executive Director or the Board, as the case may be, shall recommend to the court
that the application be granted, conditionally or unconditionally, or denied, and shall mail a copy
of its recommendation to the applicant. For applications denied by the Board or recommended
for conditional reinstatement under BR 8.2(f), the Board shall file its recommendation with the
court and mail a copy of the recommendation to the applicant.



(b) Temporary Reinstatements. Except as provided herein, the Executive Director or the Board
may temporarily reinstate an applicant pending receipt of all investigatory materials if a
determination is made that the applicant is of good moral character and generally fit to practice
law. A temporary reinstatement shall not exceed a period of four months unless authorized by the
court. In no event shall the Executive Director or the Board temporarily reinstate an applicant
who seeks reinstatement following a suspension or disbarment for professional misconduct, or an
involuntary transfer to inactive status.

Rule 8.8 Petition To Review Adverse Recommendation.

Not later than 28 days after the Bar files an adverse recommendation regarding the applicant
with the court, an applicant who desires to contest the [Board ’s] Bar’s recommendation shall file
with Disciplinary Counsel and the State Court Administrator a petition stating in substance that
the applicant desires to have the case reviewed by the court. If the court considers it appropriate,
it may refer the petition to the Disciplinary Board to inquire into the applicant’s moral character
and general fitness to practice law. Written notice shall be given by the State Court
Administrator to the Disciplinary Board Clerk, Disciplinary Counsel and the applicant of such
referral. The applicant’s resignation, disbarment, suspension or inactive membership status shall
remain in effect until final disposition of the petition by the court.

Rule 8.9 Procedure On Referral By Court.

On receipt of notice of a referral to the Disciplinary Board under BR 8.8, Disciplinary Counsel
may appoint Bar Counsel to represent the Bar. Disciplinary Counsel or Bar Counsel shall prepare
and file with the Disciplinary Board Clerk, with proof of service on the applicant, a statement of
objections. The statement of objections shall be substantially in the form set forth in BR 12.5.

Rule 8.10 Answer To Statement Of Objections.

The applicant shall answer the statement of objections within 14 days after service of the
statement and notice to answer upon the applicant. The answer shall be responsive to the
objections filed. General denials are not allowed. The answer shall be substantially in the form
set forth in BR 12.3. The original shall be filed with the Disciplinary Board Clerk with proof of
service on Disciplinary Counsel and Bar Counsel. After the answer is filed or upon the expiration
of the time allowed in the event the applicant fails to answer, the matter shall proceed to hearing.

Rule 8.11 Hearing Procedure.

Titles 4, 5 and 10 shall apply as far as practicable to reinstatement proceedings referred by the
court to the Disciplinary Board for hearing.

Rule 8.12 Burden Of Proof.

An applicant for reinstatement to the practice of law in Oregon shall have the burden of
establishing by clear and convincing evidence that the applicant has the requisite good moral
character and general fitness to practice law and that the applicant’s resumption of the practice of
law in this state will not be detrimental to the administration of justice or the public interest.



Rule 8.13 Burden Of Producing Evidence.

While an applicant for reinstatement has the ultimate burden of proof to establish good moral
character and general fitness to practice law, the Bar shall initially have the burden of producing
evidence in support of its position that the applicant should not be readmitted to the practice of
faw.

Rule 8.14 Reinstatement and Transfer--Active Pro Bono.

(a) Reinstatement from Inactive Status. An applicant who has been enrolled voluntarily as an
inactive member and who has not engaged in any of the conduct described in BR 8.2(d) may be
reinstated by the Executive Director to Active Pro Bono status. The Executive Director may
deny the application for reinstatement for the reasons set forth in BR 8.2(d), in which event the
applicant may be reinstated only upon successful compliance with all of the provisions of BR
8.2. The application for reinstatement to Active Pro Bono status shall be on a form prepared by
the Bar for such purpose. No fee is required.

(b) Transfer to Regular Active Status. An applicant who has been on Active Pro Bono status for
a period of five years or less and who desires to be eligible to practice law without restriction
may be transferred to regular active status by the Executive Director in the manner provided in
and subject to the requirements of BR 8.2. An applicant who has been on Active Pro Bono status
for a period of more than five years may be transferred to regular active status only upon formal
application pursuant to BR 8.1.

IT IS HEREBY ORDERED that the proposed Title 8 of the Bar Rules of Procedure be
approved, effective as of the date of this order.

Dated this SO~ day of April, 2013.

1_CRL.

Thomas A. Balmer
Chief Justice




