Oregon
Public Defense Services

Commission




PUBLIC DEFENSE SERVICES COMMISSION

151.211
151.213
151.216

151.219

151.221

151.225

Definitions

Public Defense Services Commission; membership; terms
Duties; rules

Public defense services executive director; duties

Status of officers and employees of office of public defense
services

Public Defense Services Account



| PDSC Membership

ORS 151.213

» Chief Justice serves as a nonvoting, ex officio member

» Seven members - appointed by the Chief Justice - including
two persons who are not bar members

at least one person who is a bar member and who is engaged in
criminal defense representation

at least one person who is a former Oregon state prosecutor
» Four year membership terms; members can be reappointed

 Chief Justice appoints a chairperson and a vice chairperson
every two years

* A majority of the voting members constitutes a quorum
* Volunteer commission



Commission Members

Chief Justice Thomas A. Balmer
Ex-Officio Permanent Member

Barnes H. Ellis, Chair John R. Potter

General Counsel & Corporate ~ Executive Director, Oregon

Secretary, Mercy Corps Criminal Defense Lawyers
Association

Shaun McCrea, Vice-Chair

Partner, McCrea PC Janet C. Stevens
Co-Editor, Bend Bulletin

Per Ramfjord .

Partner, Stoel Rives LLC Hon. Elizabeth Welch
Senior Judge

Henry H. Lazenby, Jr.
Lazenby & Associates



" ORS 151.216: PDSC Duties

The Public Defense Services Commission shall:

Establish and maintain a public defense system
that ensures the provision of public defense
services in the most cost-efficient manner
consistent with the Oregon Constitution, the
United States Constitution and Oregon and
national standards of justice.
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PDSC Duties, cont.

Review and approve public defense contracts

-
=

Adopt a compensation plan, classification system
and personnel plan for the office of public
defense services that is commensurate with other
state agencies.

Establish professional qualifications for counsel
appointed to represent public defense clients.

Establish a complaint process
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Non-Routine Expense Process

ORS 135.055(3) sets forth the procedure for review of
case expenses:

» Provides that OPDS receive and review non-routine
expense (NRE) requests

* Provides a right of appeal from denials to the county’s
presiding judge.
When there is an appeal, OPDS must be given notice and an
opportunity to be heard.
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PDSC — Standards

Contract Providers:

» Best Practices for Oregon Public Defense Providers

Lawyers

» Minimum Qualification Standards for Court Appointed
Counsel

» Performance Standards
American Bar Association

Oregon State Bar
» Complaint investigation and resolution policy

Available on the OPDS Website:
http://www.oregon.gov/OPDS/pages/cbsinformation.aspx
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Provider Contractual Obligations

7.1.1 Representation At All Court Proceedings in
the Relevant Court

Contractor shall provide representation at all stages of
a case assigned under this contract as limited by this
contract. Representation means the provision of
competent legal advice and assistance by appointed
counsel to a person that a state court has determined
to be financially eligible ...
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Provider Contractual Obligations

».1.2 Standards of Representation (2012)

Representation further means providing a level of legal
service that does not fall below the minimum
professional standards and canons of ethics of the
Supreme Court of Oregon, the Oregon State Bar, the
American Bar Association, and any applicable case law
and court rules that define the duties of counsel to
their clients.



rformance Standar

Dependency

* American Bar Association: separate standards for
lawyers representing the state, children and parents

ABA Standards of Representation - Children
http://www.americanbar.org/content/dam/aba/migrated/fam
ily/reports/standards abuseneglect.authcheckdam.pdf

ABA Parent Representation Standards
http://www.americanbar.org/groups/child law/what we do/

projects/parentrepresentation/written materials.html#Stand
ardsofPractice



http://www.americanbar.org/content/dam/aba/migrated/family/reports/standards_abuseneglect.authcheckdam.pdf
http://www.americanbar.org/content/dam/aba/migrated/family/reports/standards_abuseneglect.authcheckdam.pdf
http://www.americanbar.org/groups/child_law/what_we_do/projects/parentrepresentation/written_materials.html
http://www.americanbar.org/groups/child_law/what_we_do/projects/parentrepresentation/written_materials.html
http://www.americanbar.org/groups/child_law/what_we_do/projects/parentrepresentation/written_materials.html

rformance Standar
Dependency

Oregon State Bar Task Force - Revising Oregon
Performance Standards

Aligns Oregon standards with ABA structure; sets forth specific

standards for lawyers who represent children, parents, and the
state

Conforms Oregon performance standards with Oregon Rules of
Professional Conduct
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Representing Children: ORPC

Oregon Rules of Professional Conduct, adopted in
2005, are based upon the ABA Model Rules of
Professional Conduct

e

ORPC 1.14 Client with Diminished Capacity

 addresses representation requirements when the client
has diminished capacity, including children

» Oregon’s language is identical to the ABA Model rules



" ORPC 1.14

When a client’s capacity to make adequately
considered decisions in connection with a
representation is diminished, whether because of
minority, mental impairment or for some other
reason, the lawyer shall, as far as reasonably

possible, maintain a normal client-lawyer relationship
with the client.



* ABA Comment on Rule 1.14

“[A] client with diminished capacity often has the
ability to understand, deliberate upon, and reach
conclusions about matters affecting the client's own
well-being. For example, children as young as five or
six years of age, and certainly those of ten or

twelve, are regarded as having opinions that are
entitled to weight in legal proceedings concerning
their custody.”
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Oregon Standards - Draft Revisions

Representation of Children
» No Best Interest Standard

» Considered Judgment: When a child has full decision-
making capacity, maintain a normal lawyer-client
relationship with the child and advocate for the child’s
expressed wishes. A child is presumed capable at age
6, an incapable if younger than 6. The presumption of
diminished capacity is rebutted if, in the sole discretion
of the lawyer, the child is deemed capable of directing
representation. A child may have the capacity to make
some decisions and not others.



Oregon Standards - Draft Revisions

Representation of Children, cont.

 Substituted Judgment: When it is not reasonably
possible to maintain a normal lawyer-client relationship
generally or with regard to a particular issue, determine
what the child would decide if he or she were capable of
making an adequately considered decision, and
represent the child in accordance with that
determination.
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Oregon Standards - Draft Revisions

Representation of Children, cont.

» The attorney must not advise the court of the lawyer’s
determination of the child’s capacity, and, if asked, must
reply that the lawyer’s relationship with the client is
privileged.
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Oregon Standards - Draft Revisions

Commentary: The lawyer’s assessment of a child client’s
capacity to direct the case is a confidential matter that
goes to the heart of the lawyer-client relationship. Even
though sometimes judges want to know whether the
lawyer is acting at the client’s direction or is making a
substituted judgment, the lawyer should not provide
this information, since doing so fundamentally
undermines the lawyer’s ability to be an effective
advocate for the child.
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Oregon Standards - Draft Revisions

Representation of Parents

 Take diligent steps to locate and communicate with a
missing parent (see commentary)

¢ Interview the parent well before each hearing, in time to
use parent information for the case investigation

» Aggressively advocate for regular visitation in a family-
friendly setting

» With the client’s permission, and when
appropriate, engage in settlement negotiations and
mediation to quickly resolve the case.



Oregon Standards - Draft Revisions

Representation of Parents

 Assure that findings of fact, conclusions of law and
orders that benefit your client are included in the court’s
decision.

» Review court orders to ensure accuracy and clarity and
review with client.

» Take reasonable steps to ensure the client complies with
court orders and to determine whether the case needs to
be brought back to court.
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Standards - Delinquency

» National Juvenile Defender Center - National Juvenile
Defense Standards:
http://www.njdc.info/pdf/NationalJuvenileDefenseStan
dards2013.pdf

» Oregon State Bar: Task Force Update - aligning Oregon
standards with the National Juvenile Defense Standards
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Oregon Standards - Draft Revisions

Delinquency

» OSB Task force is updating both criminal and
delinquency performance standards

* New standards will incorporate concepts and standards
from the National Juvenile Defense Standards

 Draft revisions are expected in December 2013
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Common Themes

Particularized training for lawyers

No use of a “best interest” standard
Client-directed advocacy

Regular and meaningful client communication
Avoid unnecessary delay

Conduct thorough and independent investigations
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Common Themes, cont.

System Advocacy by Attorney Managers (public
defenders, consortium administrators, law firms)

» Early discovery
* Immediate appointment upon filing of petition

* Legal counsel regarding right to and waiver of counsel
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Appointment Process

Early appointment and immediate discovery avoids
later delay

* Appoint lawyers when the petition is filed
* Have lawyers at shelter and detentions hearings

* Require prosecutors, DHS, and juvenile departments to
provide discovery at the time of appointment

» Require public defense providers to make immediate
contact with clients

No waiver of attorney in juvenile delinquency cases
without consultation with a lawyer



PDSC Policy Option Package 100

$2.4 million to reduce dependency caseloads and
ensure quality services

Creating pilot program based upon Washington
Parent Representation Model



ashington Parent Re
Program Components

Lawyer

¢ Sufficient Time for Open, Frequent Attorney-Client
Communication

Services & Visitation
e Encourage Early Engagement
» Enforce Service Availability
» Advocate for Visitation

Case Advocacy
* Prepare Cases Timely
* Avoid Continuances
» Use Social Workers



Washington Outcomes

Better outcomes for children

Better outcomes for families

Better fiscal outcomes for the state



2010 & 2011 Washington Results

45.0%
40.0%
35.0%
30.0%
25.0%
20.0%

15.0%

OPD Program Counties Improved Reunification Rates While
Non Program Counties Did Not

OPD Counties Non OPD Counties

* Pre Program Period  * Post Program Period



|

e

ashington

——— e

rtners
rourchildren.

ISSUE BRIEF
Seatthe, WA WOL: ISSUE-1

Results

o Ol OF: =
state Fossar gt P

' the = of
and

an 20T, ma coiaboratees oot
dmmwwmdmm Wistsrgion Stata
Dopartmmnir of Socval and Hoaith Saorares and prresta fissdors

FEBRUARY 2011

Washington’s Parents Representation Program

Helping Children in Child Welfare System Reach Permanency

KEY MESSAGES

= The Parenits Representation Program is helpful in mowing children from the
child welTare system to permanent homes.

= The Parents Representation Program cuts the time it takes for children to

reach pernmanency:™
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Adoptions and Guardianships
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Summary

Legsal represasrtation In juwenidle oourt has been recogrndzed
by st as @n protection for paremts wihen
dhildren hawve been remowved from their oustody. A 1999
stuwdy called imto guestion wihether paremts im Washingtomn
wers recehving adequate legal representatiom in (pDroeoess e
that hawe significamt consequenoces for paremts amnd
children_? The Parents Repressntatson Program (PRE)Y
wwas developed by the Washngton State Office of Public
Defense (PD) and the Washington State Legislabure to
enhance the gquality of defense representation for paremts
s oy =nd ter 1 hearings. The perograrm
atms to redusce thve nuemiber of contineances requested by
attormeys, mit caseboads (mo more than B0 cases. per attor-
mey) arnd supeports their work by ensuring attormeys uawve
ress.cnable thime to prepare cases anmd work vwiti «

PRP GROWTEH AND AVATLABILTTY

The program prowvides social workers, expert resowsrces,
pertodic 1S, ard o ight through OPD. Piloted
Imtialhy n three counties In 2000, the program has moww
expanded to 25 counties across the state. Sese Map.
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Washington Foster Care Caseloads

Estimated Impacts of Parents Representation Program on
Licensed Foster Care Caseloads
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= Actual Licensed Foster Care Caseload - Estimated Caseload If PRP Did Not Exist
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Oregon’s Pilot Program

Resources will be allocated to jurisdictions/providers
as part of a pilot program

* No more than 8o cases per attorney

e Strict Adherence to performance standards

» Consistent use of investigators and social workers
* Focus on reducing unnecessary delays

e Quarterly meetings with OPDS
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Questions?
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&7 State of Oregon
Office of Public Defense Services

http://www.oregon.gov/OPDS
1175 Court Street NE
Salem, OR 97301

Phone: 503-378-3349

nancy.cozine@opds.state.or.us
503-378-2515



mailto:nancy.cozine@opds.state.or.us

	Oregon�Public Defense Services Commission
	PUBLIC DEFENSE SERVICES COMMISSION 
	PDSC Membership
	Commission Members
	ORS 151.216:  PDSC Duties
	PDSC Duties, cont.
	Non-Routine Expense Process		
	PDSC – Standards
	Provider Contractual Obligations
	Provider Contractual Obligations
	Performance Standards - Dependency
	Performance Standards - Dependency
	Representing Children: ORPC 
	ORPC 1.14
	ABA Comment on Rule 1.14
	Oregon Standards - Draft Revisions 
	Oregon Standards - Draft Revisions
	Oregon Standards - Draft Revisions 
	Oregon Standards - Draft Revisions 
	Oregon Standards - Draft Revisions 
	Oregon Standards - Draft Revisions 
	Standards - Delinquency
	Oregon Standards - Draft Revisions
	Common Themes 
	Common Themes, cont.
	Appointment Process
	PDSC Policy Option Package 100 
	Washington Parent Representation Program Components
	Washington Outcomes
	2010 & 2011 Washington Results
	Washington Results
	Washington Foster Care Caseloads
	Oregon’s Pilot Program
	Questions?
	������

