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In a juvenile court dependency proceeding:

Q:  May a lawyer for a parent ethically request a GAL for 
the client?

A: No, qualified.

Q:  When a lawyer acts as a GAL, does the lawyer have the 
same ethical duties, obligations, and powers as in a 
regular lawyer-client relationship?

A: No, qualified.

Q:  After the appointment of the GAL for the mentally ill parent, 
is the lawyer obligated to take direction from the GAL?

A:  Yes.



“* * * [I]n a juvenile dependency case or 
termination-of-parental-rights case, when 
a GAL is appointed for a parent the case 
proceeds to trial.  Not only is the parent 
effectively deprived of counsel and 
authority to make decisions, but also the 
finding by the court that a GAL is required 
arguably establishes a parent‟s unfitness.



 “In determining whether the client can 
adequately  act in his or her own interests, 
the lawyer needs to examine whether the 
client can give direction on the decisions 
that the lawyer must ethically defer to the 
client.  Short of a client‟s being totally 
noncommunicative or unavailable due to his 
or her condition, a lawyer can most often 
explain the decisions that the client faces in 
simple terms and elicit a sufficient response 
to allow the lawyer to proceed.”



• ORS 419B.231 - Appointment; hearing; findings.

• ORS 419B.234 - Qualifications; duties; privilege.

• ORS 419B.237 - Duration of appointment; 
compensation.



The juvenile court, on its own motion or that of a party, may appoint a 
guardian ad litem for a parent in a dependency proceeding, if

(1) the court holds a hearing on the proposed appointment and

(2) finds by a preponderance of the evidence presented at a hearing 
that:

• Due to the parent's mental or physical disability or impairment, 
the parent lacks substantial capacity either to understand the 
nature and consequences of the proceeding or to give direction 
and assistance to the parent's attorney on decisions the parent 
must make in the proceeding. 

• The appointment of a guardian ad litem is necessary to protect 
the parent's rights in the proceeding during the period of the 
parent's disability or impairment.



At the hearing, the court may receive testimony, reports and other 
evidence without regard to whether the evidence is admissible under 
ORS 40.010 to 40.210 and 40.310 to 40.585, if the evidence is:

• Relevant to the findings required under this section. 

and

• Of a type commonly relied upon by reasonably prudent persons in    
the conduct of their serious affairs.

“Hearsay” is admissible, and the “privileges” established by ORS 
40.225 to 40.295 apply.  



The court must hold a hearing to determine whether a guardian ad 
litem should be appointed if

• The court has a reasonable belief that those circumstances exist. 

or

• A party, by motion and supporting affidavit and/or representations, 
asserts facts that, if proved, would show that it is more probable 
than not that those circumstances exist.

The fact that a guardian ad litem  has been appointed * * * may not be 
used as evidence of mental or emotional illness in any juvenile court 
proceeding, any civil commitment proceeding, or any other civil 
proceeding. 



A person appointed as a guardian ad litem for a parent in a juvenile 
court dependency proceeding:

• Must be a licensed mental health professional or attorney.

• Must be familiar with legal standards relating to competence.

• Must have skills and experience representing persons with mental 
and physical disabilities or impairments.

• May not be a member of the parent‟s family.

The guardian ad litem is not a party in the proceeding but is a 
representative of the parent.



The guardian ad litem „s duties are:

• To consult with the parent and the parent‟s attorney.

• To make legal decisions the parent would ordinarily make – e.g., 
whether to admit/deny allegations in a petition , agree to or contest 
jurisdiction, wardship, or permanent commitment, etc.

• To make decisions concerning the adoption of the parent‟s child.

• To control the litigation and give directions to the parent‟s attorney 
that would ordinarily be given by the parent.

• To inform the court when the parent no longer needs a guardian ad 
litem . 



• The decisions the guardian ad litem makes on behalf of the parent 
must be those the guardian believes the parent  would make, if the 
parent were not incapacitated/disabled.

• The parent‟s attorney must follow the guardian ad litem‟s directions 
on the parent‟s behalf, but also must inquire at every critical stage  
in the proceeding whether the parent continues to require a 
guardian ad litem and, if appropriate, seek removal of the guardian 
ad litem.

• A parent for whom a guardian ad litem has been appointed has a 
privilege to refuse to disclose and to prevent others from disclosing 
confidential communications between the guardian ad litem and the 
parent‟s attorney and between the guardian ad litem and the parent.



The  appointment of a guardian ad litem continues until:

• The court terminates the appointment.

• The dependency proceeding is dismissed.

• The parent‟s parental rights are terminated, unless the court 
continues the appointment. 

In addition, a party to the proceeding or the attorney for the parent 
for whom a guardian ad litem has been appointed  may seek the 
guardian‟s removal, and the court must remove the guardian, if 
the court determines that the parent no longer lacks substantial 
capacity to understand the nature and consequences of the 
proceeding or to give directions to the parent‟s attorney.  The  
court may remove the guardian on any other appropriate grounds.



The Public Defense Services  Commission is required to compensate a 
guardian ad litem for the performance of the guardian‟s duties in 
the proceeding.  



 State ex rel Juv. Dept. v. Cooper, 188 Or App 
588, 72 P3d 674 (2003)

 State ex rel Dept. of Human Services v. Sumpter,
201 Or App 79, 116 P3d 942 (2005)



“Although mother was served by publication and 
posting, she did not appear for the [initial hearing on 
the termination petition]. Mother‟s guardian ad litem
and the guardian ad litem‟s attorney were also 
summoned and did appear. * * *.

“ * * * [N]otwithstanding the guardian ad litem‟s
appearance and objections on mother‟s behalf, the 
court proceeded to summarily adjudicate the petition.  
By so proceeding, the court effectively nullified the 
procedural protections afforded by the appointment 
of a guardian ad litem.  The court denied mother her 
statutory and constitutional entitlement to participate 
meaningfully in the termination proceedings.  * * *.



“* * *Where a guardian ad litem has been appointed 
for a parent * * *, and the guardian ad litem appears 
on the parent‟s behalf and objects to summary 
adjudication of a termination petition pursuant to 
ORS 419B.917(1), the juvenile court cannot 
summarily adjudicate the petition based on a prima 
facie presentation.  Rather, the court must proceed 
with a full adversarial trial, ORS 419B.521, with the 
guardian ad litem appearing on behalf of, and 
representing the interests of, the incapacitated 
person.”  



“* * * Mother contends that neither she nor her 
guardian ad litem knowingly, voluntarily, and 
intelligently waived mother‟s right to a trial 
concerning the termination of her parental rights.   
We agree.  As an initial matter, we note that, because 
of the appointment of a guardian ad litem to 
represent her interests, mother alone could not waive 
her right to a trial.  That is, under circumstances in 
which a guardian ad litem has been appointed for a 
parent, it is the guardian ad litem who has the legal 
authority to waive the right to a trial * * *.  



“* * * [W]e cannot infer a waiver of mother‟s rights 
from the guardian ad litem‟s silence.  Because the 
guardian ad litem steps into the shoes of the 
incapacitated party, we evaluate a guardian ad litem‟s
decision on waiver of the right to trial the same way 
we would evaluate the decision of a person acting on 
her own behalf.  That is, we do not presume the 
guardian ad litem to have specific knowledge of the 
applicable law, and we cannot infer from her silence 
that she was agreeing to anything. * * * Accordingly, 
the record does not support a conclusion that 
mother‟s guardian ad litem knowingly, intelligently, 
and voluntarily waived mother‟s right to a trial. * * *.”
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