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The Public Defense Services Commission shall

Establish and maintain a public defense system
that ensures the provision of public defense
services in the most cost-efficient manner
consistent with the Oregon Constitution, the
United States Constitution and Oregon and
national standards of justice.

151.216 lays out the duties of the public defense services commissions. Our agency, OPDS
has an executive director who reports to the commission. We are independent, separate
from the judiciary but the 7 commission members are appointed by the chief justice. In
2003 OPDS was created as independent agency, before that it was part of judicial branch.



Provider Attorneys

Independent Contractors

Model Contract Terms

(http ://www.oregon.gov/OPDS/CBS/pages/modelcontractterms
.aspx)

« Postdispositional Juvenile Hearings (Sec. 10.5.1.6)

« Contractor Obligations (Sec. 7)

Qualification Standards

(http://www.oregon.gov/OPDS/CBS/pages/qualificationstandar
ds.aspx)

Variety of contracting entities: law firms, public defender offices, consortium,

individuals (conflict purposes) [k&v law firm, odac [oregon defense attny consortium],

mpd, susan isaacs takes conflict cases]
Model Contract Terms: on OPDS website

Contracting entity paid on a case credit basis (except PCRP)
Dependency proceeding credit (filing through disposition)= 1 case credit
[JDEP/JDEC]

Postdispositional proceeding (review hearing, CRB, other court appearances post

disposition) = 1 case credit [JPDP/JPDC]

Pay rate per type of case credit (5300-400 for postdispositional proceedings 700-

800 for dependency proceeding)

Obligations of contractor (Section 7)




Provider Contractual Obligations

7.1.1 Representation At All Court Proceedings in
the Relevant Court

Contractor shall provide representation at all stages of
a case assigned under this contract as limited by this
contract. Representation means the provision of
competent legal advice and assistance by appointed
counsel to a person that a state court has determined
to be financially eligible ...

One of the most important K obligations for providers is around what “representation” is.

Representation at all stages of the case (representation = the provision of competent legal
advice & assistance, by appointed counsel, to a person determined eligible)



Provider Contractual Obligations

7.1.2 Standards of Representation

Representation further means providing a level of legal
service that meets Oregon and United States
constitutional and statutory requirements, and Oregon
and national standards of justice.

e Are OSB performance standards for representation in dependency proceedings
included? Yes they are oregon standards. OSB performance standards are not
rules or requirements of practice and do not establish a legal standard of care.
The purpose is to provide guidance to lawyers to actions that must be taken to
ensure the client recieves the best representation possible.

e Additional contractual obligations

e Specific Representation services: calls out specific expectations: present
at first appearance, representation through judgment or final order,
preparing documents/letters/research, consult with clients regarding
appellate review, etc.

e Client contact: within 72 hours of appointment, contractor shall arrange
for contact with out of custody client, including notification of a
scheduled interview time



Contract Attorneys-Qualifications

Level system to qualification for public defense
contracts

» Misdemeanor case qualified for 9 months

* Lesser felony case qualified or equivalent experience

» Specific knowledge for juvenile practice: statutes, case
law, standards, procedures, services

* Co-counsel and/or observe dependency cases

Attorneys required to submit questionnaire &
certification of qualification

Only contract with attorneys who are qualified
e Juvenile Dependency cases, 4 requirements

Misdemeanor qualified: familiar with relevant law and standards; some
[relatively small] amount of experience (or observation or supervision)

Lesser felony qualified: co-counsel on criminal cases including on at least one
felony case (equivalent experience: complicated custody cases in dom rel)
Specific knowledge: juvenile code, IDEA, ICWA, ASFA, Title V Sec 504 of the

rehabilitation act
Co-counsel and/or observe dependency cases




| Performance Standards -
Dependency

American Bar Association: separate standards for lawyers
representing the state, children and parents

ABA Standards of Representation - Children
http://www.americanbar.org/content/dam/aba/migrated/family/
reports/standards_abuseneglect.authcheckdam.pdf

ABA Parent Representation Standards
http://www.americanbar.org/groups/child_law/what_we_do/pro

jects/parentrepresentation/written_materials.html#Standardsof
Practice

ABA standards of practice for attorneys represnting parents/children in child welfare cases
also contain obligations for attorney managers & a section on the role of the court.
Oregon’s standards are just for lawyers.

Format of ABA & oregon standards is consistent: standard, action (direction as to what
actions the lawyer should take), commentary (rationale for the action)



| Performance Standards -
Dependency

Oregon State Bar Standards

 Drafted by Task Force; Adopted by Board of Governors
June 2014

» Aligns Oregon standards with ABA structure; sets forth
distinct specific standards for lawyers who represent
children & parents

» Conforms Oregon performance standards with Oregon
Rules of Professional Conduct

Distinguishing the ORPC from the Performance Standards:

* ORPCs: create a legal duty, ethical duties of attorneys, failure to comply can result in a
bar complaint, sanctions or disbarment. MANDATORY

e Performance Standards: provide guidance to attorneys, may refer to ORCPs.
ASPIRATIONAL (however they are implicated in the OPDS contract)
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Representing Children: ORPC

Oregon Rules of Professional Conduct, adopted in
2005, are based upon the ABA Model Rules of
Professional Conduct

| —

ORPC 1.14 Client with Diminished Capacity

 addresses representation requirements when the client
has diminished capacity, including children

» Oregon’s language is identical to the ABA Model rules

ORPCs instruct lawyers how to represent clients with diminished capacity. Important to
note that doesn’t call out children separately from other clients with diminished capacity.
Children, for purpose of ORPCs are “clients with diminished capacity”



ORPC1.14

When a client’s capacity to make adequately
considered decisions in connection with a
representation is diminished, whether because of
minority, mental impairment or for some other reason,
the lawyer shall, as far as reasonably possible, maintain
a normal client-lawyer relationship with the client.
(emphasis added)

Prior to newly adopted performance standards, the ORPCs were not consistent with
practice standards regarding representing children in juvenile court:
-old performance standards:

-express wishes v best interests. Best interests were not a normal attorney
client relationship, they were more like substituted judgment. There was not an emphasis
on maintaining any kind of normal attorney-client relationship.

-presumptive age of 7



ABA Comment on Rule 1.14

“[A] client with diminished capacity often has the
ability to understand, deliberate upon, and reach
conclusions about matters affecting the client's own
well-being. For example, children as young as five or
six years of age, and certainly those of ten or twelve,
are regarded as having opinions that are entitled to
weight in legal proceedings concerning their custody.”

Comment consistent with my experience as a juvenile attorney representing children.

Children often understand their own lives much more than we give them credit for.

Can certainly understand and have opinions on many aspects of their case:
| don’t want to be separated from my brother.

My dad gets mad and scares me, he needs help not to be so scary.

| only want to see my mom if my aunt is there too.
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| Dependency Representation
Standards: Children

Maintain a normal lawyer-client relationship with the
child as far as reasonably possible

Decision-making capacity
» Threshold: Does client have full decision making
capacity?

Children with diminished capacity
* Intermediate degrees of competence (ORPC 1.14)
» Assess competence over time

2 different types of child clients:
*With full decision making capacity
eDiminished capacity

First step in representing a child: Assess decision making capacity to determine whether
full decision making capacity or diminished capacity

What is full decision making capacity?

- Can child instruct the lawyer?

-Is child capable of making reasoned judgments and engaging in meaningful
communication

When a child has full decision-making capacity, maintain a normal lawyer-client
relationship with the child and advocate for the child’s expressed wishes.

Quote from standard 1A: “When a child client has the capacity to instruct the lawyer, the
lawyer-client relationship is fundamentally indistinguishable from the lawyer-client
relationship in any other situation and includes duties of client direction, confidentiality,
diligence, competence, loyalty and communication and the duty to provide independent
advice.”

13



Diminished Capacity: Does the lawyer have reason to believe the client is unable to make an
adequately considered decision.

A child may have the capacity to make some decisions and not others. (Eg: May want to
visit siblings but not capable of deciding to stay with relatives or return home)

Counsel may consider the following factors in determining diminished capacity:
-ability to communicate preference

-whether child can articulate reasons for preference

-decision making process child used to arrive at decision

-whether child appears to understand consequences of decision

13



- Dependency Representation
Standards: Children

Substituted Judgment: When it is not reasonably
possible to maintain a normal lawyer-client
relationship generally or with regard to a particular
issue...conduct a thorough investigation...action most
consistent with protecting the child in the particular
situation

Protect child’s interests in safety and permanency

Clients with diminished capacity:

¢ Maintain a normal lawyer client relationship with the child as far as reasonably possible,
take direction from the child as the child develops capacity

* When not possible to maintain a normal lawyer-client relationship

* Investigate: family relationships, strengths needs of the child and determine
what actions protect child’s interest in safety and permanency. Ok to seek advice
from professionals and others working with the child, including experts.

e Child’s needs at center of all advocacy: if child is able to express a verbal
preference but isn’t capable of making an adequately considered decision,
verbal expressions are important factor in deciding what action to take

¢ Determine action to take most consistent with protecting the child in the
particular situation

e Guidance to attorneys

¢ Take into consideration child’s legal interests, goal of resolving case as quickly as
possible, and use of least restrictive or detrimental alternatives

¢ Child’s lawyer should seek out opportunities to observe and interact with the
very young child client

14



- Dependency Representation
Standards: Children

Protective action permitted

* When the lawyer reasonably believes child has
diminished capacity, is at risk of substantial physical,
sexual, psychological or financial harm, and cannot
adequately act in his or her own interest, the lawyer may
take reasonably necessary protective action, including
consulting with individuals or entities that have the
ability to take action to protect the client.

Requesting a CASA permitted in extreme cases, i.e., where
the child is at risk of substantial physical harm and cannot
act in his or her own interest and where the child’s lawyer
has exhausted all other protective action remedies

Consistent with ORPC 1.14 (b) lawyers may take steps to protect clients with diminished
capacity
* Limitations
¢ May reveal confidential information but only to the extent reasonably necessary
to protect child’s interests
* Should choose protective action that intrudes the least on the lawyer-client
relationship and is as consistent as possible with the wishes and values of the
child

e Example: Child client (age 3), recently returned to physically abusive father, tells you
father pushed him but he doesn’t want to move out of his house. Case where child has
diminished capacity and is at risk of substantial physical harm.

* My steps as juvenile attorney:
e Contact child care provider, request that they observe child, look for any
injuries, changes in mood, well-being.
e Contact caseworker, discuss safety service plans to keep client in the
home, additional supports for father.
e Contact Father’s attorney, discuss safety planning.
e Develop safety plan which permits child to remain at home with
additional supports.
¢ How is this different under new standards than old: Protect confidential
information as much as possible. Be slightly more cautious about advocating for
removal and put more time and effort into serving as a counselor to the child

15



and also to consult with the therapist.

15



- Dependency Representation
Standards: Children

The lawyer cannot ever become the best interest
advocate, in part due to confidential information the
lawyer receives during the course of representation.
(emphasis added)

The attorney must not advise the court of the lawyer’s
determination of the child’s capacity, and, if asked,
must reply that the lawyer’s relationship with the
client is privileged. (emphasis added)

Lawyers hold confidential information which is protected under ORPCs and cannot reveal it
except in limited circumstances. They are required to maintain a normal attny-client
relationship as much as possible.

ABA Commentary: There may be a conflict between a child’s expressed preference and
what the lawyer deems to be in the child’s best interests. This is where counseling a child
(while being careful not to exert undue influence) comes in. Consistent with confidentiality
and sensitivity to privacy, a lawyer should consult with the child’s therapist who may be
able to help the child understand why an expressed position is dangerous, foolish or nor in
the child’s best intersts.

Commentary: The lawyer’s assessment of a child client’s capacity to direct the case is a
confidential matter that goes to the heart of the lawyer-client relationship. Even though
sometimes judges want to know whether the lawyer is acting at the client’s direction or is
making a substituted judgment, the lawyer should not provide this information, since doing
so fundamentally undermines the lawyer’s ability to be an effective advocate for the child.

16



_ Dependency Representatio
Standards: Children

Process
* Meet with child within 72 hours of appointment
¢ Communicate at least quarterly
* Developmentally appropriate communication
» Facilitate attendance at court when appropriate

Contrast this requirement to “meet with” child within 72 hours with the contractual
obligation which is to arrange for contact within 72 hours.

17



- Dependency Representation
Standards: Parents

Take diligent steps to locate and communicate with a
missing parent (see commentary)

Interview the parent well before each hearing, in time
to use parent information for the case investigation
Aggressively advocate for regular visitation in a family-
friendly setting

With the client’s permission, and when appropriate,
engage in settlement negotiations and mediation to
quickly resolve the case.

Diligent steps: speaking with clients family, c/w, service providers, searching
OJIN/ODYSSEY, etc. No longer sufficient to withdraw routinely because no contact.

If can’t find client:

-assess parent’s interests based on prior communications

-determine whether to participate or more appropriate not to participate (protect right to
vacate orders)

18



. Dependency Representatio
Standards: Parents

Assure that findings of fact, conclusions of law and
orders that benefit your client are included in the
court’s decision.

Review court orders to ensure accuracy and clarity and
review with client.

Take reasonable steps to ensure the client complies
with court orders and to determine whether the case
needs to be brought back to court.

Review the orders with the clients. Make sure client is aware of court orders &
requirements.
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" Role of Lawyer at CRB

(Appendix to Performance Standards)

Fully prepared to represent child at all reviews and
CRBs

» Conduct appropriate investigation

 Present information to support child’s position

» Consider submitting written report

» Seek specific findings

 (Parents) Receive clear and authoritative statement of
court’s expectations, timelines, possibility of return if
sufficient progress is made and risk of implementation
of concurrent plan

Things child’s lawyer should address at CRB:

e Whether there is a continued basis for jurisdiction

¢ Whether Need for continued placement

* Reasons the child can/cannot be protected in the home if services are provided

e Whether DHS is making reasonable efforts to reunify

e Whether the court approved plan meets the child’s desires (or if diminished capacity) is
the best plan for the child

e Child’s position on development of concurrent plan

e Whether previous orders regarding visitation, services, and other case related issues
should be modified

* Request specific findings and orders what advance the child’s position

Standards require contact before hearings and CRBs

Note that review hearings and CRBs are analogous in the standards
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Common Themes

Particularized training for lawyers

No use of a “best interest” standard
Client-directed advocacy

Regular and meaningful client communication
Avoid unnecessary delay

Conduct thorough and independent investigations
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